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I LS n 
TO THE 
READER. 
| (Courteous Reader, 


Lbeit the name of the Compiler of the 
reateſt part of the enſuing ReyorTs 
For Denommatio fit a parte majori & me- 
liori) would bea ſufficient invitation 
to any underſtanding Reader, not 
only to caſt his Eye upon, but ſexiouſ- 
ly to peruſe them; yet becauſe theſe 
two Queſtions may (and no doubt will, and that upon 
ood ground) be made: as, 1. Why they ſhould. lye ſo 
Fas in private hands, vvithout being expoſed to the pub- 
lique vievv? 2. Why they ſhould be now Printed ? 
Io thefirſt I anſwer, That by the handſome com- 
oſure and connexion of them, it may (and that very pro- 
bably ) be conjectured, that the honourable Compiler at 
firſt intended them for the publique, but they (atter his 
death) comming into private hands, chey who became pdſ- 
ſeſſors of them, did rather intend their owne, and their 
friends private knowledge and advantage by them, then 
to let others communicate therein, for it hath not forꝑſerly 
been (neither yet is) a ching unuſuall, for the great and 
learned Profeſfors of the Law, to ingroſſe into their one 
hands, the beſt and moſt authentick ReeokTs, for weir 
better help, credit, and advantage in the courſe of cheit ta- 
ctiſe, which being unknown to other men, they cannot 
upon ſudden occaſions, be ready to make anſwer thereun- 
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to; and that might be the reaſon why they have not been 
as yet publiſhed. = . 
To the ſecond I anſwer, that the Copy (out of which 
this Tranſlation was made) comming out of the Lib 
of a reverend and Learned Sergeant at Law now deceaſed 
and ſaid therin to be written with the proper hand- writing 
of the Lord Po HAM (a good ground to conceive that ir 
was Authentick ) the Gentleman in whoſe hands it was, 
was earneſtly impottuned for the Copy that ſo it might be 
made publique, to whoſe importunity there was at laſt a 
condeſſention, ſo as ſuch due care might be taken both in 
the Tranſlation and Printing, as not to prejudice the Au- 
thor, or the matter ther ein contained: And whether that 
condition be fully performed, ſhall be now left to the can- 
did interpretation of the judicious Reader, who cannot 
but know that ſome Erratd's (let the Printer or Correcter 
be never ſo carefull) will follow the Preſſe; but it is ho- 
ped that nothing materiall or ſubſtantiall is committed or 
omitted to the prejudicc of the Work , or of the Compiler 
thereof. There is an addition of ſome later Caſes in the 
time of King James, and the late King CHARLES, which 
were taken by judicious Pens, as will evidently appear 
by the Caſes themſelves; and I dare ſay, that whoever 
reads them, will neither think his T ime or Money miſpent, 
they being ſuch as are well digeſted, and very practicall. 
I ſhall adde this one thing more, that the principall end of 
this Edition is, the advancement of knovvledge, and to 
impart the good thereof to thoſe who heretofore vvanted 
vvhat is hereby made publick, vvhich may (peradventure) 
be a means to invite others more learned to publiſh other 
things of the like nature, for the benefit of Students, and 


Profeſſors of the Lavv. 
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THE NAMES 
OF THE 
PRINCIPALL CASES: 


and other CASE S vouched in this 
BOOKE:; 


P. Stands for Principall Caſe. 
B. Stand. jor Avouched Caſe. 


A fol. f fi. 
Reon and Hares caſe 97 Þ | Block and Harris caſe 168 b 
Aslan — 22 caſe _ | _ end Michel caſe 173 . 
Ins R 175 
4 and Dichtons caſe 183 p J Sir William Burtons caſe 180 p 
Auſten and Monks caſe 186 Beven and C — caſe 183 p 
Audley and Joices caſe 176 Barker and Ringroſes caſe 184 p 
Abbingtons caſe * 196b | Buffeild and Byburos caſe 188 p 
Arrunſtels caſe 201 b — e 1 a 
B Sir Robert Browne, and Sir Robert 
Strowds caſe 198 9 
Ord Burleighs caſe 26b | Bell and Stranguryes caſe 203 b 
liock and Diblers caſe 38p | Bagnolscaſe 206 p 
— and Wrightmans caſe 36 p 
Baynes caſe — p | C 
— 2 —. | Coe, and Dorniars caſe 22 p 
rr 
umberlands c I 
Bennet and Weftbechs caſe 1 17 þ Mo on Attons caſe 59p 
Sir Baptiſt Hixe caſe 130 p oy e — 1 3 3 ＋ p 
rape _ _ 15 Lord Chandos and Sculſers caſe 1 5 b 
a 
— and — I : 5 g Conſtable and Cloberys caſe 161 ; 
Sir John Bingleys caſe 147 p | Challonerand Mores caſe 167 
i berlains caſe 18 
Bowyer and Rivets caſe 153p | Cham ny ca | oh 
Bowry and Wallingtons caſe 159p (Calf and * caſe * 155 p 


p 
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eee ase 

Day and Drakes caſe 170 
— — mm 

a eyars caſe 178 pP 
7 caſe 20⁰ 
Deſmond and Johnſons caſe 201 

4B: bs 

E* of Bedfords caſe againſt ,Ruſ- | 
| ſell 3P 
Sir Francis caſe '18p 
Edwards and Halinders caſe 46 p 


man det Stan- 


hops caſe 66p 
Eton and Monnys caſe 98 p 
Everets caſe 107 
Fer of Pembroke agaioſt Sir Heary | 
Barkley 1 — 
Eerſ of $ caſe. 
9 of Northumberland and Doh 
„ 26% 
Ba. and Bathirfts caſe . 176 
F 

er and Fiſhers caſc 1 p 
Sir Moile Finches caſe. | 25 
Forth and Halborougbs caſe 39 
Finch and Riſeleys caſe 33 p 
Sir Moile Finch and Frogmortons caſe 


33 b 


| Ca 
' 15 & Erringtoas cafe 202 
, Hebboras caſe 206 p 


„e Kibg & Mexricks caſe 


Unt & Gotelerscaſe . 
Hayes & Alleas caſe 13 p 
l & 8 14 p 
30 
| Hym r 55p 
. | Hl. Rest- 60g 
Harry and Farceys caſe 61 p 
Sir Rowland caſe 95 p 
Herbin & Chards caſe 96 p 
Hall & Arrowſmichs caſe ' 10;P 
Holme & Gees oaſe 112p 
HHavengate & Harescaſe 126. 147 
Harlo & Wards caſe 127 
Here & Brickleys cafe 128 b 
td and N I 
and.Macee gala. / 


25 


| Hobs and TE, 


Ene and Chaſtan air 
enningr & 
34% & Ayliffscaſe. 


Jenkin and Viviamzoaſe-/ | 2 
K. 1 
Kettle and N | | | 
4 Berys 2 4 —2 

Kellies C/e 10. 
Kirtan and Hozzons-caſe: 11 
The. King and Brig caſe 15% 
Kebles.caſe 2841 byi- 
Knights caſe 


187 b 
15,0 
Lee 


organs 2 
Morgan and Tadcafties caſe : 3 G 
Mounſon and Weſts caſe 110 p 
and Kets caſe 129p 
iddletons caſe I31p 
May and Samnels cafe 134 5 
Mingies caſe 135 ö 
Sir Arthur Mannarings caſe 145 p 
Morley and Sir Richard Molineuxs 
caſe | 15p 
Millen and Fandries caſe 161 p 
March and Newmans caſe 163 p 
Mayor of -Maidftons caſe 180 
Mill and Parſons caſe 199 
O 
Aks and the Lord Sturtonrs caſe 
65 b 
Overton and Sydalls caſe I 2 
Old and Eftgreens caſe 160 
Owen Wards caſe 187 b 
P 
[gots caſe 94 p 
Porramor and Veralds caſe 101 p 
Pollard and Lutrerells caſe 108 p 
Sir John Pools caſe 128 p 
powels caſe 139 p 
pack and Metholds caſe 160 
Probe and Maynes caſe 192 
petit and Robinſons caſe 203 p 
ployden and Symes caſe 205 p 
R 
Oper and Roperscaſe 106 b 
Robinſon & Walkers caſe 127 p 
Rawlinſon and Greens caſe 127 p 
Rones caſe 133Pp 
Richardſon and Cabells caſe - -142p 


4 


iths caſe 
Southwell and Wards caſe 
Sawyer and Hardies caſe 


caſe | | 
Scot and Mainys caſe 109P 
Stroud and Wyllis caſe 114P 
Southern and Howes caſe 143 ö 
Silveſters caſe 148 p 
Stone and Wit bipoles caſe 152 p 
Sary and Pigots caſe 166 p 
Sharp and Rafts caſe 181 


Snaggs caſe 
Sherry and Richardſons caſe 15 


Smithers caſe 169 
Scheverel & Dales caſe 193 p 
Sanders & — caſe 200 
Staple & Kings ca . 206 
avile & Wortleys caſe 207 p 
Sparman & $ caſe 222 5 


ompſon & Trafford caſe 8 p 
Taunton & Raries caſe 106 p 
Tailours caſe 133 5 
Thurman & Coopers caſe 18 p 
Talbot and Sir Walters Lacens caſe 
0: 146 p 

Turner and Dennis caſe 169 

V 


83 caſe 134 
W 


V7 9odand Downings caſe 10p 
Webly and Skinners caſe85 p 


Wood and Matthews caſe 1ozp 
Weſtcot and Cottons caſe 130p 
| Wrenhams caſe 135p 
Wootton and Byes caſe 136 p 
Wards caſe 144 p 
Webb and Paternoſters caſe 152 p 
Weſtermans caſe 151 p 
Wales caſe 160 p 
Welden and Beſies caſe 
Wicks caſe * 186 b 
Williams and Vaughans caſe 186 b 
Willers caſe 197 b 
Whelborſeys caſe 208 p 


Woodroof and Vaughans csſe 210 
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Deviſe of a T | | it; | 
death of the. husband ( the Deviſediv not take effec ) 
had it in her fir Right not altered in the life of her Pusband ; but it was a- 
greed in this caſe by ali the Court, that the LeCee ſhall have it during his 


as the husband during his life might contrac for the Land foz the 
which the wife had in it, ſo might he do foz any part of the term 
pleaſure, fop if he may deviſe the Land for one and tweuty years to be- 
preſently, he alſa may make it to begin at aug time to come after his 


made no diſpoſition during his life, the Wife ſhall 
habe it, which vy Popham this Caſe happened upon a ſpecialll Uerdic in the 

: of Somerſet,abonc 20 Eli. Where he and Baber were Pra- 
| Circuit there, to wit, the Lands were demiſeo to husband 
rlives, the Remainder-tothe @urbivoz of them foz years, 
gzanted over this ter mot years and dyed, and the queſtion was 
Wife all have the term of years or the Oꝛantes, and adjudged 
ſhall have it, and it was upon this reaſon, becauſe there was 
one 02 the other to gzant over, untill there was a Survivoz : 
And the ſame Law had been if the Wife bad dyed atter the Gzant., and the 
Pugband had ſarvived, yet he ſhall hade the ter n againſt his own Gzant ; 
as if a Leaſe were made foz Life, the Remainder foz pears to him which firſt 
cometh to Pauls, if A. grant this Ter m foz pears ta another, and afterwards 
A. is the lirſt which commeth ts Pauls, pet the,Gzantee ſhall not have this 
Term becauſe it was not in A. b am means neither in Intereſt no; other- 
wiſe untill be came to Pauls: Agifa man make a Leaſe foz life, the Re- 
mainder to the Right heirs of J. S. J. S. bath Jae a dan which ſelleth this 
Remainder, and afterwards I. S. dyed, this Don being his Heir notwithſtau⸗ 
ding his Sale, he ſhall have this Kemaindex & not his becauſe it was 
not in him at the time of his Gzant, but by a matter which cometh, Ex poſt 
facto, to wit the death of his Father, and afterwards Judgment was given in 
the firlt caſe,that the Gzantee hal have the term gzanted to him by the Hua⸗ 
band, and that the Wife ſhall not have the term during this Leeſe 


Hunt Verſus Gateler. 
Mich. 34. and 35 E/iz. in Commun. Banco. 
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JA a Replevin between Hunt Plaintiff, and Gateler Avowant in the Com- 
5 1, was adio med foz difficulty into the Exchequer Chamber, 
the Cale was thus, Tenant in tail, Remainder in Fee, he in Remainder fn 6 5 caſe 
Fee grants a Rent-charge-in Fee out of the ſame Land, to begin after the E- by dhe adm 
Tate tail determined, Tenant in Tail ſuffer a common Recovery with a of cape; caſe, 
. Uoucher ober, to the uſe of the ſayd Hunt in Fee, and dyed withont Jſſae in- 
heritable to the intail, and whether Hunt ſhall now hold the Land charged 

with the Rent, was the queſtion ; and after that it had long depended, and 

was many times argued in the Common Pleas, and Exchequer Chamber, at 

| Hertford Term it was at laſt reſolved by all the Juſfices and Barons unani⸗ 

; moully , that the ſayd Rent charge wss gone by the Recovery, although the 
; Eſtate tail was expired, becauſe that he which is in, is in under this Intail : 
- therefoze P opham ſapd, ſuppoſe that the Tenant in tail himſelf befoze 
the Recovery had gꝛanted a Rent charge out ot the fame Land, 03 had made a 
Leaſe foz veers, oz had ackn«wledged a Statute, all theſe had been good, and 
to be executed againſt him which cometh in under the Recovery,notwithTan- 
ding that the E tate tayl had nn an e 
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Fe” Gibbons werfe Maltyard 
and Martin. 


to the intail, foz he which recovereth cannot 

recovered had but an Eftate in tail, and if | 

all agreed it did) how can the Leaſe, a Rent granted by him in the 

der de good alſo, fog the one and the 

foze all 8 . 
Rema , are avoided 

in opinton all the other agreed, and Popham lars further 


1 


an 
de⸗ 


88 


1821 


his 
e in by ſach men fozecloſed to defend 
their Intereſts oz Eſtates, and upon this Judgement was given in the ſams 
Tearm in ths common Pleas, 


Gibbons verſus Maltyard and Martin, 


Vide this caſe | N an Ejectione firmæ, bzonght in the Kings Bench by John Gibbons 
is Cook lib:8. FE Plaintiff, upon a Demiſe made by Edward Peacock the wen, of Lands in 

| 933 — Croxton, in the County of Norfolk, againſt Thomas Maltyard and John Mar- 
— ebollen tin, upon a ſpecial verdic, the cals appeared to be thus, to wit, that Sir Ri- 

- chard Fulmerſton Knight, was ſeiſed of the ſayd Lands ( amongſt others) 
holden in ſoctage in his Demeſne as of Fee, and being co ſeiſed by his laſt 

Will in Wziting,made 9 Eliz. Oꝛdained that a Deviſe ſhall ve made by his 

Executozs that a Pzeacher ſhall be found foz ever to preach the Mod of 

God in the Church of Saint Maries in Therford,four times in the year, and 

to have foz his Labour ten ſhillings foz every Sermon. And further he de⸗ 

viſed to his Executozs and their heirs certaine Lands nd Tenements in 

Thetford afozeſaid to this intent; and upon this condition , that they oꝛ the 

Sur vivo of them within ſeven years after his deceaſe, ſhould p2ocure of the 

Queens Yighnels to erect a free Grammar School in Thetford fo; ever to be 

had and kept in a houſe by them to be erected upon partof the ſayd Land, x that 

they ſhal allure three of the ſaid iene ments for the houſe and Chamber of the 

School maſter and Uſher, and their Succeſſozs foz eber, and foz the other te- 

nement, that they ſhall make an aCurance of it foz the Yabitation of four 

poor people ( two men and two women) foz ever. And fo; the better 


maintenance of the ſayd Pzeacher, Þchoolmalter, Uher, and Pooze People » 
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ſayd Lands 


that they oz | ee 14 
, r e 
therwile yearly diſpoſe the profits of them in finding the * 
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neither ing in 
Pzeacher oz the other wozks of charity 10 of the ſayd 
-Croxton, 02 in aſſuring of it accopding to Il, and pet the ſayd Edwa 
Peacock the Don in September 32. Eliz. being Þeir to the ſurbi 


ſeven years, which the Defendant as Servant, and by the commande- 
ment of Sir ward Cleer, and of Edmund the on and Heir of the ſapd Fran- 
ces ( who was then dead) entred, upon which entry and Ejeament the A- 
and it was moved by Godfrey and others that the entry 
of the Defendants was lawfull, firſt in the right of the ſayd@ir Edward, be- 
cauſe that his Effate by the Statute of 23. H. 8. cap. was without con- 
dition, oʒ determined;becauſe that by this Statute all the uſes limited in ſuch 
a manner are made void, becauſe they are in the nature of a Port main, as 
may appear by a P3oviſo at the end of the ſame tatute foz a certain perſon 
of Norwich who had Dediſed Lands foz the eaſe of the poor Inhabitants of 
the ſame Citty, in ares and Tallages, and foz cleanſing of ſtreets there 
and foz diſcharge ot toll, and Cuſtome within the City, all which were good 
uſes, and nat tending to Superſtition, aud pet if it had not been foz the Pro- 
viſo they had been gon by the body of the @tatute : And the @tatate 
alſo, that every penalty and thing which ſhall be deviſed to defraud 
tute ſhall be void; and if this ds not help them, vet the 
right of the ſayd Yeir, of Sir Richard Fulmerſton, is good; 
the ſayd Erecutozs are alſo bound as with a tacite condition 
ſhall be performed which are not done, and therefore the entry in 
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eit is lawftill, fo: the w5zvs Ad propoſitum, ex intentione, and the liks 


point , 
| of the 
in Croxton bound with any condition in 


tate, foz the Mods, that they lhalt have it upon truſt and confidence, 
lune all conſtraint which is in every condition, and the Will is, that they 

ve it to the nſe of themſelves and their Peirsfoz ever, which cannot 
bs if it ſhall be abzidged by any Linritation'0z Determination: And hs 


and adjudged that as to this it was not any condition, aud a Covenant it couty 
Nr Leiter bim⸗ 
ſelf, which cannot be in ſe, foz he doth not peak au thing in the 
Mili to bind him , but they are all the wozvs of the Deviſoz himſelf which 
compꝛiſed in a Mill, and it never was his intent to have it to be a condition, 
and therefoze void as to the Leſſee to bind him either by way of Covenant az 
Condition, ſo here, xc. And fo2 the ſayd Feoffment enroltes without Live- 
ry, it was agreed by all, that it was not of any force to make the A and to 
to the Executors, but the enrolment conclude him to ſay not his Deed. . 
nd alſo that the Erecutozs refuſe to be Executozs, this ſhall not hinder them 
to take by Deviſe as to the Inheritance, whereupon it was adjadged: that the 
Plaintiff hall recover as appears. 


Thomſon Verſus Trafford. 
Hillary Term 35 of Queen Elzzabeth, 


I A an Ejectione fit mæ, between John Thomſon Plaintiſf- and (Thomas 
Trafford Defendant, the caſe was thus, The Pzefident and challers of 
Magdelen Colledge in Oxford, 20 Decemb. 8. Eliz Did let a- Pefluage: n 
the Burrough ef Southwark, to which no Land appertained toi William Scan: 
diſh foz twenty years, from the Feaſt of Saint Michael next etiſuing , ren 
dring the ancient Rent, and 25. Octob. 2 1, Eliz: they dis let the ſame Mei. 
ſnags to the ſame Stand iſh foz twenty years from the Feaſt of @ajnt-Micbat! 
then next enſuing, rendring alſo the ancient Rent, and 31 Auguſt 30. Ez. 
The Pꝛelldent and Schollers made anew Leaſe of the (ame Peſſuage 10 
Sir George Carew Knight,/fdz twenty years from making of the Leaſe ren⸗ 
dring tbe ancient Rent, which Leaſe was conpeyed by mean Aſſignments 
to the Plaintiff,upon which the Action was bzought againſt the ſayd Trafford 
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Ward verſur Downing, 


| EjeRione firmæ bought by Miles Ward aint Robert Downi 

y zr. 

| in the County df Norfolk; in his Demeſas as of ee (which 

Ns eee hon Nd Nm bong i fied 

5 Decem 1 559.made hs 1 p ye deviſed the ſayd 
after 


Item, I tive 
and Lm, a 
the 


uſe 
to hold 


ſeem, That ir the tax | Youſes and Lands,then 
A will the iayd Gene out of thi Lands to William and Tho- 
his Bother 26 1.13 1. 4 lay , at his 


„to pay untothe ſayy William ere . 
untill the mmm of 1316 8.8 d. be fully 
is Bzother 13 1 6», 


7 cnances remain to Will am np m 
and his Peirs foz ever, paying 261.13$.4 d. viz; 131.68. 8 d. to 
George my Won, and 13 l. & 8.8 d. to Thomas my Þan, in ſuch manner and 
ſczt as the ſayd George (all pap if de ſhould enjoy the ſayd Lands: And it it 
foztune the ſayd William to en ſoꝝ the ſapÞ then the ſayd W liam (ill 
pay unto Thomas dis 1Bzother the, whole ſumm of 26 l. 13 8. 4 d. as is «foze- 
ge gon pode pho wag ſeifvd of the yd Tene ments in que- 

„an His ſayd wire entred into them foz her lie dy virtue of the ſayd 
Will, in whoſe life time the ſayd George vyed without , after which 
the ſayd Thomas alſo, to wit, 9 Dec. 1576. made his t in waiting, 
and of this me Mary his Wits his Epecutrix , and dyed, -huving Iſſue Mar- 


tha by the (ayd Mary ; lice the wife of the D-viſoz, 
toe laſt of March, 22 Elin her death, to wit, the firſt of May 
32 Eliz. the ſayo William entred into the ſayd Tenements , and was therof 
ſeiſed in his Demeſne as of Fee-tail , and the ſayd Mary in the life-time of 
the ſayÞ Alice pzoved the Teſtament of the (ard Thomas Brown, and the 
layd William did not pay the ſayd26 | 13 8. 4 d. to the ſayd Mary, aoz any part 
thercf'accozding to the Will, and the ſayd Martha being Daughter and Heir 
of the ſaid Thomas therupon entred into the i Tenements, and vid let 
the ſayd Poxety of which the ſayd Action was bzought to the ſay» Ward f; 
two years, upon which the ſayd Downing in the right and by the command. 
ment of the ſayd William re-entred, and expelled the ſayd Plaiatif but the 
concluſtang 


Land is con to the ſayd William, 


fo; 


ut if ns time had been limittes fo; 


. 
+ ars pald to the 
twenty Parks 


be made , 
me; EI IA 201, 
And theras tis fad fache in the ill, 
the twenty Parks are paid to William, this 
ſo to piy a ae | Arn 


it made by 
Condition, but he conceived 


(payi 
this 
„ noz that a 
foz it 


which is, 
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oecedent Limitations was with an erpzeſſe Condition annexed to them, as 


upon 
there he ſaith 


1 


pay 
Executoz of the ſaid Thomas , 
this was a bun ln rake limited 
De 

he fly Thomas vefx he hn mate his Art 
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William 


tobe given againſt the Plaintiff, foz the concluſion of the Aerdia is up 
entry of the Defendant , whether this be lawfull az not, and not apc 
| oz whether upon the other Poyetie his entry was tan 
right of the ſaid William, becauſe they wore Tenants in Commay. 


12 Treſpaſſe of Aſault, Battery, and Jmpziſonment, made fuch a day 
at in the Counties of Cornwall, bzought by 

: The Defendant ſaith, that he was'Conſtable of the 
b;onght an 


Hy 
? 


Hayes verſus 13 
Allen 

which the Plaintiff complains, upon which the Plaintif demurred. Fennot 
was ol opinion that that, wyich the Conſfable did was lawfull, and t hat it is 
hard that an Dicer ſhall be ſo maama in queion foz. it, foz this ſh1ll be an 
utter diſcouragement to good Officers to execute their Offices as they ought 
to do.Popham, A Conſtable is one of the moſt ancient Ocicers in the Realm 
la the conſervation of the Peace, and by his Dice he is a Conſervataz of 
the z and if he ſees any bzeaking of the Peace, be may take and im- 
pziſon him untill he find ſurety by obligation to keep the Peace: And if a 
man in fury be put poſed to kill, maime , 02 beat another ;the Conſtable ſee- 
ing it, may arreſt and {mpziſon him untill his rage be paſſed, foz the conſer- 
vation of the Peace, And if a man layes an Infant which cannot help it 


ſelf upon a Dunghill, oz openly in the field, ſo that the Beaſts oz Fouls may 
deftroy it, the Conſtable ſeeing it may commit the party ſo doing, to Pzi- 
there be then ta put ſuch an 


Infant by ſuch means in danger of its life ? 8 


Hayes verſus Allen. 

4. T Erm. paſch. 33 Eliz. Rot. 1 308. A Cui in vita was bzought in the Com- 
— — es againſt William Allen, of a Peſſnage with 

, ups 
poſed that the (giv Wil. had no entry, but after the demiſe which John Bradley, 
—— Anne Bradley, Aunt of the ſaid Ralph (whoſe heir the ſaid Ral: 
was) made to Tho. Allen and Jo. Allen, and counts acce2dingty, e ſhews how 
Coſin and Heir, to wit, on of Wil. bzother ofthe ſaid Anne, Wil. Allen tra- 
verſe the Demiſe made to the ſaid Tho. and Jo. Allen, and at Niſi ptius it was 
found, that the ſaid Jo. Bradley and Anne his wife was ſeiſed in their demeſn 
as of fee, in right of the ſaid Ann,of a PeCuage in . Dunſtans afozeſaiv,con- 
taining from the North to the South 18 faot, and from Eaſt to Welt 1 2 foot 
anda half, and being ſo ſeiſed during their Parriage, by their Deed, ſealed 
with their Heals, enfeoffed the ſaid Tho. Allen and Jo. Allen therof, to hold to 
them and their heirs, to the uſe of the ſaid Jo. Bradley and Anne his wife foz 
their li ves, and afterwards to the uſe of the Church-wardens of M. Dunitans, 
Lond. and of their ſucteſſoꝛs foz ever, to the uſe of the pooz of the ſame place, 
and that Livery was made accozvingly, and that the ſaid Deed was inrolled 


before this Wzit purchaſed, utterly dzew away the ſaid Peſſuage, late the 
ſaid John Bradleys and Ann his wife, and dreued a new houſe upon the 
ofthe ſaid ir William, and upon part of the Land upon which the other 
ſcd, containing from theNozth to the South thirteen foot,q from the Eaſt to 
the Weſt eighteen foot ten inches, which Pelluage ſo newly built, ſcood 

ny of (he Watt purchaſed, and pet ſtands. &c. Andifupon the whole mat⸗ 


And 


— upon Gerdic Ju coat ves given there, and an eſpeciall Whit 
of Habere — agen —— ſaid Pelſuage , with the Appurte⸗ 

the „ and 12 foot and an 
; upon Which a 


zit of being 
bzought in the Kings Bench, it was alledged 


ko Erdz by Coke 
to have — 


ths Actin dough 


8. 


tt is other wile ik it were never covered, oz it the covering be 
utterly tanen, oz dzaWn away, foz without a'cvvering a houſe cannot be laid 
to be a houſe,faz the 


ano further, (apple that 


ich another hath right, de which hath right cnght to demand it by che 
a hoaſe : ſuppoſe then that there is adjopning to this upon other land 
ery, i Clofet , and the like, with Chambers over 
Mit that he is to have Which 
reren 
one and bat a heuſe, but as demanvant 
e, foz they art ſeveral , ſo here: And the Demiſe which%efaze 
was made of the houle dzawiraway, ſhall be now upon the matter a Demiſe, 
of it a new Pelluage ; fo; if a man mabe a Leaſe foz years ofa 
honſe, pull it vown, and erec there a new honſe, oz it land 
be demiſed, and the Leſſee build a houſe upon it, in an Action of Mat, foz 
Walt done in this new hene. the Mit Mall ſuppoſe that de vid waſt-in the 
Yoaſes, &c. which were demiſed to him, and pet in ide ens cafe it is not the 
Pelluxge which was demites to him, and in the other the douſe was not de⸗ 
But he hath no term in the hoale but by the De⸗ 
that Allen the Defendartt tan ⸗ 
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Sherrey wer ſus 


Richardſon. 


the O zligitioa, where the Proviſo had been to be perfozmed after the four 
daies, it had been good, and a finall Award, becanſe that the Proviſo to make 
the Award void after th time limited foz making of Releaſes, is repugnant 
to thit which was to be executed befoze, to wit, that either of them id ill re- 
leaſe each to other vvithin four daies, foz every Avvard onght to be reaſona- 
ble and indifferent betbvirt the parties in all appearance, and ſo that the one 
part of it ought not to impugn 03 encounter the other, and here to whit purpoſe 
ſhall it be to make the Award void, and to put out at liberty againſt the o- 
ther, when they have made Releaſes tach to other, and vvhat invifferency oz 
reaſon ſhould there be, that vvhen one hath releaſed, the other may diſolve the 
Arbitrement by the Proviſo, and havv may the Obligation vvhich hm been 
once fozfeited by the not making of the Releaſs vvithin the four daies be hel- 
ped and become not fozfeited by diſſolving of the Arbitrement by tbe Pro- 
viſo. Bat by Popham, Gawdy, and Cleach, if the Keleaſes had been limi- 
ted to habs deen made at a day to came, as ten daies after, and that the Provi- 
ſo had been to have been perfozmed in the mean time befoze theſe ten dates, 
then the Avvard had been void, becauſe they had not purſued the ſubmiſtion, 
fo; it vvas no finall end of the controverſte , in as much as it is not certain 
by reaſon of the Condition, whether it ſhall be an end oz not: But it ſeems to 
Popham , that the Award here is not mans within the time that it ought to 
have been made by the Condition, foz the Obligation is allenged to be made 
the 16 of March, 33 Elia. and then no month can be the inſtant month but 
March, and therfaze this wozd April is but a meer negation, and if it ſhould 
not be ſo, to what April Gall it refer? faz there is no matter to guide it moze 
to one April then another, but the generall intendment which happily ſhall 
guide it to the next April, faz avoiding of incertainty, if it had not been fag 
the wozds (this inſtant moneth) and the wozds (within this moneth) ſhall 
not be ſaid to be frivolous vain, where they may have a good and plain in · 
tendment, but rather the wan (April) which is repugnant to it ſhall be 
ſaid to bs void and a meer negation; but it ſeems to him that as the Award 
the caſe being that at any time within 20 daies after the Award made, 
ano d; the other dilliking the Award, might have been defeated upon ths 
papinent of 10 f. if the 10 s, had been paid within four daies , as it migh: 
been, and befoze the Releaſes made the party by the intent af the A- 
had not been bound to have made the Releaſes,becauſe that by it with⸗ 
time befoze the Releaſes made, the Arbitrement ſhall be defeated 
Condition if it had been a good Award, and therfoze it Gall not be ſaid 
beafinall Award at the time of the Award made, becauſe that inſtantly 
it, befo2s the four daies are paſſed, there mas power in the (aid par- 
to have defeated the Award upon the payment of the ſaid 1o s. and ther- 
t (eems to himſelf alſo that the Award was void, and by conſequence 
laintilf ſhall be barred. (1 


6. Ing Richard the 3. by his Letters Patents granted to the Burgeſſes 
( Gloceſter and ta their Succeſſozs, that the Town of Gloceſter, 
&c. ſhall he a County of it (elf, ſeveral and viſting from the County of Glo- 
ceſter fog ever, and no part of that County, and ſhall be called the Tounty of 
| of Gloceſter ; novertheleſſe ſaving and reſerving to himſelf and 

s- that the Auſtices of Adiſe in the County of Gloceſter, the Juſtices 
1 ivery , and -of the Peace, in holding of their Weſliens, and alſo 
the of the Connty-of Gloceſter in holding of his County-Ceurts, and 
every of them may freely enter into the ſaid Town , and kesp the ſaid @eſ- 
lions and County- Courts, of, and foz any thing and matter ariſing out of the 
ſaid County of the Town afozeſaiv, and within the ſaid County of Gloceſter, 
as befoze time they had accuſtomed to hold them there, the ſaid Grant 03 a- 
other thing notwithſtanding. And grants further, that they * 
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Vide this caſe 7, 
_—_ in 


Englefield his Bephew , and 

the ſaid @ir Francis — 1 — conſideration of 
advancement of his Nephew, and ined other. good exnfidorabiens to raiſe an uſe, 
that he and his Heirs and all others ſeiſed of the ſaid $Þannoz, &c, ſhill here- 
after tand ſriſed of them to the uſe of himſelf foz term of his life ; without 
— of his bay and afterwards to the uſe of his Nephew, and of the 
of his body, and fo2 default ot ſuch Jae, to the uſe ot the right 

of the ſaiy Francis the Rephewfoz eber, with a Proviſo, 
rr 
tions wall be void : and with a Proviſo further, 


ſaid Francis ins latte 0 Temals iqpots to. 
be committed by him, 18 Eliz. A Le umures io le at- 


.utlagary8 apres. per act de Par.28 Eliz. by which the 


Francis the 


med upon his 
to come by it, but delivered the 'effect of the 


cis, and bofaze the Statute made 13 Eliz, againſt - 
alſo the laſt clauſe of the Condition foz the tender ofthe ſaid Ning; and this 
he offered openly in the Court of Exchequer ſtbe ſame day: after which the 
Nueen being moved with the ſaid Condition, made a Warrant 15 Letters 
Patens under the great Deal, dated 17. Martii 3 1 Eliz. to Richar . 


os Sir Francis Englefields? 
e 


and Henry Bourchier @ſquires ſoy her iv 
oz toner {0 the laid Francis the Wepheww « be Ga, tothe intent 
make boid the Uſes and li mi | 


ew, the 18. Dar 
March, -31 Eliz, 2 


- * 25 


20 i Sir Francis Englefield 8 
Caſe. 


the Queen, and all this was in the Queen without Difice found , ton that 
which the Sheriff oz other Miniſter doth by virtue of any Writ oz Mar- 
rant which is to be of Recozd,-when it is returned of Recozd, it is as well of 
Reco2d as the Mit oz W it ſelf, lo here, ss. 
here) whether the Eſtate made to Francis the Nephew: were 

ioſtanti zills LN 
Seſſion of Parliament, 28 Eliz. did not end untill the 28. dap 
Elia. in as much as no Term was oz could he within two years after it, in 
which the aCurance oz the effec ot it might be hen openly in the Court of 
Exchequer, 03 that it ſhall tarry to be void untill the two years are fully ex- 
pired ; as il a man make aſſurance of his Land upon condition, that it ye do 
not go to Rome within two years next enſuing , that it ſhall be tothe uſe of 
I. S. and his Yeirs,and he Cay untill a week within the end of the two.years, 
in ſs much as it is not poſſible to perfozm. it within the two years, yet the 
ule doth not change untill the two years are palt ; but in this caſe it ought to 
be ſhewn a Term within the two pears, which is as much as to ſay , that if 
the Terms be all paſt, ſo as it cannot be done after it within the two pears, 
the ACurance eo inſtanti upon the finiſhing of the laſt Term is became void; 
as if an Aſſurance be upon condition, that if in the Term time, withi i two 
years he do not levy a Fine to I. S. and his Yeirs, &c. nom it᷑ the laſt Term 


Te without the Fine, the nge, albeit the two years be not expired; 
Tuned ſort N And there is great diveclity where an Eſtate is to 
be defeatea, a5 an Uſeis to raiſed upon an . Act to he done , 02 not done, 


within a time in, NN and where within two years ge- 
nerally, foz in the — Uſe change upon the Aa done , oz nat done 
immedlafty, and in — the two years are finiſhed 


e, refer to any time certain within the cwo years, as if he do not pay 10 

ol, 
to one befaze the Feall of . Michael the Arch · angel within the two years; 
that then the Uſe ſhall , 02 the Eſtates ſhall be void, in theſe caſes im- 
mediatly upon the laſt Fcalt of fo. Michael the Arch-angel, within the two 
years the Wſe change, oz the Eſtate (hall be void, as the caſe is, and ſhall net 
tarry untill the full end of the two years to do it, foz in the wozds themſelves 
the diverſify appeareth. + 


"AL tze ſame time there was another Indenture ſhewn to the ſaid Jud- 
i ges, bearing date the 4. day of May, 1 Eliz. made between the ſaid Sir 
Francis Englefi Id of the one part : And Sir Edward Fitton, and @ir Ralph 
Egerton nights, of the other part, and inrolled in the Exchequer, 'accozd- 
ing to the Statute cf the 30. day of Daober , 30 Eliz by which the ſaid Fran- 
cis foz him and his Heirs covenanted with them, that as well in conſtdera- 
tion of a Barricge had and ſolemniſed between John Engleficld , mother of 
the ſaid Sir Francis, and Margaret Fitton , Siſter to the ſaid Bir Edward, 
and fo2 the augmentation and intereſt of the Joynture of the ſaid 
as foz other good cauſes and reaſonable conſiderations, the ſaid Dir Francis 
eſpecially moving, the ſaid Sir Francis befoze the Feaſt of . John Baptiſt, 
then next enſuing , would: aſſure Lands within the County of Warwick, of 
the value of 60 1. a year; tothe ſaid ir Edward and Sir Ralph, and their 
Yeirs, to the uſe of the ſaid ret foz her life , and los het 
ka part of it, and foz the remainder that it ſhall alio be to the uſe of the ſatd 
Margaret foz her life, incaſe that the Lady Anne then the wife of the laid 
Dir Francis, ſhould recover her Dower of the ſaid 60 l. a year. 

And the ſaid ir Francis foz him and his did further covenant with 
the ſaid Sir Edward and it Ralph; that if it ſhould happen that the ſaid Sir 


Francis 
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changed 


this 
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fo; all 


be altered q 


John al 


which waoto 


and not upon any uſe 


the aſſurance of tho ſaid 
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Crockerand —1 
verſus Dormer. 
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the conſideration, yet if 


of his body upon 
an aber, when ſir Erancie hall be dean 


it yet remains upon a contingent, whe- 
Peirs Pales of the body of the ſaid John, if it all 


the ſaid John 


2 


befoze that it hall not be, and 
is, che whole Fee-ſimple is now 
that the uſe may be to the Yeirs ales of 
the Queen ſhall not came to this Land in a- 


ny X Francis, but in the Poſt by the Eſcheat , and ther - 
foze the Queen now, oz of her Patentee ſhall never ve chan- 
ged 

bat ſuch 

now the 

And this as 
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is but a bare Covenant, and dati 

then is there in the caſe al Sir 
wen {hall deſcend 02 remain in poſſeCi- 

as it leems the great difficulty which was iu the caſe of 


which he hab, but by the grace of the Queen he enjoyed it. | 
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Eafter Term, 35 Eli: . 
Crocker and York, verſus Dormer. | 


on a Recovery had by John Crocker and George York, againſt 

Dormer, in a Wait of Cntzy in the Poſt, cf the Þannoz 
ho, with the Appurtenances, and of 6 Pelluages , 6 

arningbo, and of a yearly Rent amen 4 Parks 


eee 
oniꝑ a vo 5 ein im * 

2. Betauſe he demands the Avvowſon of the Rectory,and alſo a Rent iſu- 
ing out of the ſame Rectory. 3. Be⸗ 


— and =_ | 23 


verſus Dormer. 


— 


3. Becauſe the Demand foz the Kent is in the Diſjunive, to wit , a 


Rent oz a Penſion. 

4. Becauſe it is a penſion , wheras a Penſion is not ſutable in our Law, 
but in the Spirituall Court; To which Gawdy (aid, that there is a great di- 
verſity between a common Recovery,which is an aſſurance between parties 
and a Recovery which is upon Title, foz a common Recovery is to an Uſe, 
to wit, to the uſe of him againff whom it is had, if no other uſe can be aver- 
red, and therfoze as fo the Uſe, it is to be guided accozding to the intent of 
the parties, and by a common Recovery had againſt Menant foz life, he in 
SS as it 
lately in the Ex » by the advice of all the Juſtices 

had againſt Sir William Petham Knight, and in all 
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nerall, and nat as the ſame, but if the demand were of an annuity, rent, oz 
payment of 20s. iſtuing out of a Rectozy , it is good, foz this is but one an 
the ſame. When it was attevged that notwithſtanding that which | 

the Court, it cannot be taken that this was a common Recovery, foz upon 


the aſſignment of the Erroz, it is not averred that it was 22 
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very , to which Popham ſaid, that common Recoveries are ſuch common 
Aſſurances to all perſons that are well known fo all, and eſpectally to us 
that they need not be averred, foz they are known by certain Parks, to wit, 
by the voluntary entry into the Warranty, the common Uoucher and the 
like: And at laſt they all agreed that the Judgment Call be afirmed. 

2. In Waſt,by Thomas Haydock againſt Richard Warnford, the caſe was 
this; One Michael Dennis was ſeiſed in his Demeſne as of Fee, of the 
third part of a Peſſuage , and of certain Lands in Bury Blunſden in the 
County of Wilts, and being ſs ſeiſed the laſt of April, 9 liz. demiſed them 
to Suſan Warnford foz 41. years, from the Fealt of . Michael the Arch-an- 
gel then next enſuing , who aſſigned this over to Richard Warnford, after 
which the ſaid Michael Dennis by bargain and ſale enrolled, according to the 
Statute conveyed the Reverſion to John Simborn Eſquire , and his Peirs, 
the ſaid Ioha being then ſeiſed of another third part therof in his Demeſne as 
of Fee, aſter which, co wit, the firſt dap of Tune, 17 Eliz. the ſaid Iohn 
Simborn de miſed the ſaid third part, which was his befoze his ſaid purchaſe 
to the ſaid Richard Warnford fo2 2 1 years then next enſuing, and afterwards 
the ſaid Iohn Simborn died ſeiſed of the Reverfion of the ſaid two parts, 
and this deſcended to Barnaby Simborn his Don and next Heir, who the 20 
of Tune, 28 Eliz. by bargain and ſale enrolled, acco2ding tothe Statute con- 
veyed,be Reverſton of the ſaid two parts to the ſaid Thomas Haydock and his 
Heirs, after which the ſaid Richard Warnford committed Walt in the ſaid 
houſe, wherupon the ſaid Thomas Haydock bzought an action of Maſt againſt 
him, ac cozding to the ſaid two ſeverall Leaſes, and aſſigned the Maſt in 
ſuffering the Yall of the pzice of 201. a Kitchin of the pꝛite of 20 l. and ſo of 
other things to be uncovered, wherby the great Timber of them became 
rotten, and ſo became ruinous, to the diſinheriſon of the Plaintiff, and upon 
a Nihil dicit,, a Mit was awazded to enquire of Damages, in which it was 
compziſed that the @heriff ſhall go to the place waſted, and there enquire of 
the ſaid Damages, who returned an inquiſition taken therof at Bury Blunſ- 
den, without making mention that he went to the place waſted, and that it 
was taken there, wher Judgment was given in the common Bench, 
that the ſaid Plaintiff ſhall recover his @eiſin againſt the Defeadant of the 
ſaid places waſted, with their Appartenances Per viſum Iurator. Inquiſitionis 
predi, & damna ſua occaſione vaſti in eiſdem locis in triplo ſecunuu formam 
ſtatuti,&c, And upon this a Wzit of Erroʒ was bzought in the Kiags Bench, 
and there by all the Juſtices it was agreed that it was but ur pluſage to 
compzehend in the M zit of enquiry of Damages, that the @heriff ſhall go to 
the place waſted, and there enquire of the Damages, in as much as 
by the not denying therof, the Walt is acknowledged, and therfoze he need 
not go to the place waſted: But where a Mzit is awarded to enquire of the 
Maſt upon default made at the grand Difreſfſe, there by the Statute of 
Weft.2.cap.24. the Sheriff ought to go in perſon to the place Waſted, and 
enquire of the Maſt done, and therfore in that caſe it is neevdfull to hape the 
claufe in it, that the Sheriff ſhall go to the place waſted , and there enquire 
of it: foz by the view the Walt may be the better known to them, but where 
the Maſt is acknowledged, as here, that clauſe need not, and albeit it be 
compꝛehended in the Wit , yet the Sheriff is not therby bound to go to 
the place waſted, and to enquire there, but he may do it at any place within 
his Bayliwick where he will, and therfoze it is no erroz in this point: And 
they agreed alſo that the Maſt is well aſſigned in the entire Yall, &c. al- 
though the Action were bzought but upon the Demiſes of two third parts of 
it, and it cannot be done in theſe parts, but that it is done in the whole, and 
alſo it cannot be done in the whole, but that it is alſo done in the three parts, 
but yet the doing therof is not to the diſinheritance of the Plaintiff , but in 

theſe two third parts; and therfoze no erroz in this manner of uy 
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the Maſt. And they alſo agreed that the Action is well bzonght upon theſs 
ſeverall Demiſes, becauſe neither the intereſt of the Term, noz of the Jnhe- 
ritance was ſevered noz divided to ſeberall perſons at the time of the doing 
ol the'Waſt, but the two Ter ms in the one, to wit, in Warnford , and the 
Inheritance of theſe immediatly in the other, ro wit, in Haydock ; And by 
Popham alſo, the thing in which the Walt is aigned, is one and the ſame 
thing and not diverſe, to wit, a Peſſuage, and therfoze by Brudnell and 
Pollard, 14 H.8.10. if ſeverall Demiſes are made of one and the ſame eſ⸗ 
ſuage by one and the ſame perſon, as one part at one time, and another part 
at another, an Action of Waſt may woll lye : Albeit Fitzherbert and Brook 
ſeem therin to be of a contrary opinion, and that ſeverall Actions of Maſt 
ought to be in that caſe. 

And the exception was taken, becanſe the Jupgment was entred that he 
(hall recover the place waſted, Per viſum Jurator. prz1i&t. wheras they had 
not the view of it in this caſe, foz this ſhould be where it ts given upon a 
Wiit awarded to enquire of the Maſt upon default made at the grand Di⸗ 
ſcreſſe; whereas here the Maſt is not denied but acknowledged. 

But as to this, ſeverall Pꝛeſidents were ſhewn, the cne upon Demurrer 
foz part, Hill. 1. Mariz, Rot. 301. and anatherTr. 3c. H. 38. Rot.142. 
in an Infozmation, in both which Caſes the Judgment was entred as 
here, to wit, per viſum Jur. prædict. and yet in theſe, the Maſt was as 
— Whereupon it was ozdered that the Judgment ſhould bg 

rmed, 

3. In an Ejectione firmæ bzonght by Dir Moyle Finch Knight, Plain- 
tiff againſt John Riſley Defendant, foz a ÞeCuage and a Pill in Raveſton 
in the County of Buckinghamſhire, the caſe foz the matter un Law appear- 
ed oztly to be this. 

The King and Queen Philip and Mary by their Letters Patents, dated 
the eight of July, 3. & 4. of their Raign , made a Leaſe of the Reverſion of 
the Pannoz of Raveſton (of which this was par cell) to Sir Robert Throg- 
morton for ſeventy years, from ſuch a Feaſt, after the death of the Coun- 
teſſe of Ormond, who then had it foz her life, rendzing yearly 73 |. 13 8. 
payable at the Feaſts of aint Michael the Arch-angel, and the Annuncia- 


tion of our Lady, at the receit of the Exchequer by equall poztions, with a 


Proviſo that the Leaſe ſhall ceaſe, if the ſaid Rent o any part therof were 
arrear,and not paid at the ſaid Feaſk, oz a certain time after, the Reverſion 
deſcend to the now Queen, and the ſaid Counteſſe died 7 Eliz. part of the 
Rent then papable , was not paid at the dap, noz within the time limited by 
the Proviſo , afterwards Queen Elizabeth by her Letters Patents, dated 
30.May, 30 Eliz. granted the ſaid $Pannoz to the (aid Sir Moyl, and one 
Awdelcy and their Yeirs in Fee, with a clauſe in it, that the Letters 
Patents ſhall be good, notwithſtanding there be not any recitall of any Lea- 
ſes 02 Grants at any time befoze that made by her, or any of her P2zogent- 
tozs; after which an Dffice is found foz the Queen, that the Rent was ar⸗ 
rear and not paid as befoze, after which the ſaid Sir Moy! and Awdeley aſſu⸗ 
red the ſaid Pannozs by bargain and ſale to Dir Thomas Hennage who de- 
miſled the (aid Peſſuage and Mill to the ſaid Sir Moyl, upon whom the ſaid 
Riſley entred in right of the ſaid Leaſe made by the ſaid King Phillip and 
Queen Mary, ander Thomas Throgmorton, who then pretended to have the 
term of the ſaid Leaſe from ir R bis Father. The caſe was well ar- 
gued at the Bar, and now at the Bench, where Fennor moved firſt, Whether 
it were a Condition. 2. Whether an Dfice were requiſite. 3. W 
this Ockice found, comes ſoon enough foz time: Foz the ürſt he con 
that it was a conditional Limitation,fog a Limitation is that which limits an 
Eſtate certain o: doubtfull , as Quandiu in manibus noſtris fore contige- 
rit, quamdiu amicus ſit, oz „ ſalverit; And there ( dummodo ) 
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was a Condition as appeareth, 5 Aſl plit. 9. & 2. AN, a Grant made to J. S. 
and his Yeirs tam din, as the Grantoz and his Heir hall enjoy ſuch a Þan- 
no2, this is a Limitation, and a Limitation alwates determines the E- 
ſtate, but a Condition albeit it be bzoken during the Eſtate, pet it doth not 
determine the Eſtate, and ſo it is of a conditional Limitation, and therfoas tis 
not in the King untill an Office be therof found,foz the King ſubmits him 
ſelf to the Law, foz Bracton ſaith, Quod non debet judicare ſed ſecundum 
legem, and his Pzerogative is ſo excellent, that he cannot take a part with 
any thing, but by matter of Recozd,neither can he dzaw the Right oz Poſſeſ- 
fton of any one in queſtion upon a bare ſurmiſe, but by Dffice oz other matter 
of Recozd, foz a Recozd alwaies carries credit with it. And there is no di⸗ 
berſity where two matters ave limited in Deed, and where one is limited 
in a Deed, and the other by the Lad: And the contrary objections ars eaffly 
anſwered, foz when the Tenant in tail of the ing dies without Jus, it 
ts in the King without Dffice, becauſe the Law does got help them which 
contemn it. But in caſe of an Of ce whish is fozfeited, it is in the Ring to 
diſpoſe without Dffice, becauſe the King is not to have the Office it (elf but 
the diſpoſition of it, and yet it is to be defeated by Scire facias in the Chas 


ckry. 

Ara Mill be demiſed foz life, upon condition that he hall not let it but fo 
a Pilner, aud he bzeaks the Condition, in caſe ofthe King there muſt bs 
an Okce to avoid it, and there the Dffice entitles the King to the Condition 
and not to the Entry, foz after the Office it is not in the A ing untill Entry; 
And here the Rent may be paid to the Kings 1Bayly in the Country,which is 
matter in fair, and therfoze ſhall not be defeated without Dffice ; And hers 
the Dffice comes too late to give any advantage to the Patentes, foz ths 
King cannot grant a Title of Entry befoze Ollie, no moze then the Afignes 
of a common perſon can taks adbantage of a Coudi tion bzoken ia the time of 
the Grautoz, of which the Grant did not take advantage in his time; And 
if the Queen makes a Leaſe durante beneplacito, the Patentee ſhall not as 
void it, as it appears in the Load Burgleighs caſe,and therfoze the Dffice hers 
ſhall not help the Patenter, but the Queen fo the mean p3ofits : fo; although 
nullum tempus occurrit Regi, yet the Patentee ſhall not take advantage of 
this Pzerogative. 

Clench agreed cleerly, that it was a Limitation , but pet that it is at ths 
Queens liberty to avoid 83 make it good, foz pexha ps the Rent is better then 
the value of the Land, and upon this reaſon a Leaſe from the King Probis 
hominibus de dale, oz to a Monk rendzing rent, is good, which other wiſe bad 
been meerly void: And by the Dffice found, the Election of the Queen ap⸗ 
peareth, without which the Leaſe is to continue, and therfoze the Patentes 
ſhall not defeat that which happened in the Queens time befoze. 

Popham, to ſay that the Office helps the Nucen foz the mean P2ofits, 
and that now the Patentfee ſhall not take advantage to avoid the Leaſe is tos 
abſurd ; foz the Queen cannot take advantage to have the mean P2ofits, but 
in reſpec ofthe avoidance of the Leaſe : And if the Leaſe were made void oz 
determined againſt the Ousen, it ſhall not remain good and of fozce againſt 
the Patentee, and allo to ſay, that the Leaſe might have its continuance, af- 
ter that it is determined by the Limitation compzehended in the Waiting, 
by reaſon of a reſervation, is alſo too abſurd, foz ſo it may bs ſaid, that if ths 
Queen make a Leaſs foz years, if J. S. ſhall live ſo long, rendzing rent, that 
this Leaſe may habs continnance after the death of J. S. which cleerly is not 
Law; And the Patentee here ſhall take the advantage to avoid the Leaſs 
dapned befoze his Patent made, becauſs that no Office need to be found of 


the not payment befoze it paſſed from the Queen to make it voyd, and the 


reaſon is, becauſe this Proviſo (as it is penned) is a meer Limitation cf 
the Eſtate, and not any manner of Condition; And therfoze if the Queen 
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make a Leaſe foz too. pears, if the Leſſee ſhall ſo long lawfully pay the Rent 
reſerved at the day of payment, if he fail of payment of the Rent reſerve at 
the day limited, the Leaſe is ipſo facto determined, and it need not be found 
by Office. And what diverſity is there where the Limitation is conjoyned 
to the eſtate it ſelf, and where it cometh in by a Proviſo afterwards, all being 
in one and the ſame Deed, and therfoze ſpoken at one and the ſame time,foz 
the one and the other caſe manifeſteth that the contract and agreement is, that 
> ſhall not continue longer then the default of the payment of the 

And in this caſe, ſuppoſe that the Queen had granted over the Land? ſhall 
not the Patentee have advantage to avoid the Leaſe, becauſe that no Dffice 


was found befoze 2 It is cleer that he ſhall, oz otherwiſe this is now become - 


to bean abſolute Leaſe foz a hnndzed years, which is not Law, foz it is 
meerly contrary to the Contract, and therfoze abſard to be maintained: A 
agree with the generall rule that nothing ſhal paſſe to, oꝛ from the Queen but 
by matter of Recozd; but this makes nothing againſt me in this caſe, foz here 
the ſame Kecozd which paſſeth the Eſtate to the party, to wit, the Patent of 
the Leaſe contains the time how long it hall endure , longer then which it 
cannot continue: And therfoze by 9 H.7.If the King makes a Gift in tail, 
and the Donee dies without Jae , the Land is in the King without Office, 
ſo in every other caſe where the Eſtate is determined acco ding to the li mita⸗ 
tion, foz he cannot be put out of poſſeſſion wzongfully, and now hath right to 
hold it againſt him. And J ſay that no warrant oz authority can be found 
throughout the whole Law where a Leaſe oz Eſtate made by the King is de⸗ 
ter mined by an expꝛeſſe limitation compziſed in the Patent it ſelf of the 
Grant, that there need not any Dffice oz other thing to determine it,faz that 
which is compziled in the ſame Patent may deter mine it, of it ſelf. 

And further, wheras the Proviſo is, that the re-entry (hall be foz default of 
payment of the Rent, and the like, there the Term continues untill the ra- 
ontry be made, notwithKtanving the Condition be bzoksn , as appeareth by 
all the Juſtices, 28 H. 8. becanſe it is expzeſly limited that it wall be defeas 
ted by the re-entry, t there befoze re-entry be made, the Action of Waſt ſhall 
be, quod tenet : Ind by 12 H. y. where a common perſon is put to his Entry, 
there the Queen is put to an Office, with which agrees Stamford in his 
Bock of Prerogative: But in this caſe, if it were between common perſons, 
the Leaſe (hall be determined upon default of payment of the Rent, and befoze 
any re-entry, aud thezfoze in the Qneens caſe it ſhall be determined without 
ODfffice. But if the caſe had been, that if the Kent had been arrear and not 
paid, that then upon re-entry made, it ought to ceaſe, there an Dfffce had 
been neceſſary to coomtervail the Entry in caſe of the Queen, oz otherwife 
the Loaſe ſhall not ceaſe, becauſe the Queen cannot make an Entry but by 
ſuch means, and therfoze it ought to be by matter compziſed in the Patent. At 
bath been ſaid, that this ſhall be a conditionall Limitation, and that therfoze 
an Office is neceſſary; but I ſay, that here is not any matter oz quality of a 


' Condition, but meerly of a Limitation, and tis rather a contingent Ltmita- 


tion then any manner of Condition, and this is well pzoned by 11 H.7,which 
is, that the Grantee of a Reverſion (hal take advantage of tt at common Law, 
the which he cannot do if it ſavour any way of a Condition , and by 27 H. 8. 

a Proviſo in a Deed ought alwaies to bs expounded accozding tothe purpozt, 
becauſe that it is placed in a Deed, ſomtimes fo2 a Condition, as where a 
Proviſo is that the Leſſee ſhall not alien; ſomtimes foz an exception, as 
where a Proviſo is, that the Leaſe ſhall not extend to ſuch an acre, oz ſuch a 
thing, ſomtimes log a Limitation , as here. and in the like caſes. And in 
this caſe the releaſe of the Rent ſhall make it, that the Leaſe ſhall never be de- 
termined foz the not payment of it, becauſe that afterwarvs there cannot bs 
any ſuch default of payment; and therfozs in ſuch a cais the Limitation = 

maine 
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maineth abſolute and diſcharged of the contingent,which otherwiſe had deter ⸗ 
mined it: As if a man make a Leaſe foz a 1co. pears, if the Leſſee in the 
mean time do not cut ſuch a Tree, a releaſe of all Conditions will not ſerve, 
pet if the Leſſoz himſelf oz any other but the Leſſee cut it, the Leaſe is be- 
come abſolute fo2a I oo. ears: And ſo upon this point my conceit appeareth, 
But the moſt colourable thing which hath been alledged on the other ſide, 
was by my Bꝛother Drew, which was, that in counting upon an E jectione 
firmz, and pleading in ſuch a Leaſe as here, it ſhall be as an abſolute Leaſe 
fs the years compꝛiſed in the Habendom , withont making any mention cf 
the Prouiſo, upon which he enfozced it that it ſhall be taken to be of moze el⸗ 
ficacy then if it ſtood meerly upon the Contingent ; fozhe ſaid , that upon a 
Leaſe made for years, if the Leſſee (hall ſo long live, and the like, in the 
count, and alſo in the pleading mention ought to be made of the life of the 
Leſſee : I agree it to be true that the pleading ſhall be ſo, foz in count coun- 
ting, and in plea pleading , if the matter of the Contingent pꝛecede the Li- 
mitation, o2 be annered to the Limitation, there a man ought to ſpeak to the 
Cantingent, oz otherwiſe it is not good, as by 14 H. 8. it ſhall be cf a Cans 
dition where it is pzecezent ; But in caſe of a Condition it is quite others 
wiſe, fo21f x man make a Leaſe to another foz pears, Si tamdiu vixerit, az 
Dummodo ſolverit, &c. oz the like, which are annexed to the limitation of 
the Gitate ; in all theſe caſes in counting and alſo in pleading, he ought to 
aver the liie of the Lefſee, oꝛ otherwiſe the contents of the thing accozding to 
the limit atien: But where that which was the Limitation cometh by a Pro- 
viio, after the Habendum which diſtinguiſheth the ſentence as here, there, 
becauſe it it is a matter diſting and ſubſequent fzom the Habendum, and not 
annered to it, he need not to ſpeak of it, but there it hall alwates come in to 
be lhewn of the other part, and this is the uſuall and common caſe of viffe- 
rence foz pleading, but this makes no difference of the Eſtate; And ther- 
foze if an Obligation be made with a Condition endozſed, the Plaintiff in 
debt upon it doth not ſpeak of the Condition in his Count, but it te Condi⸗ 
tion be pꝛecedent, 02 ſtands compziſed within the body of the Obligation, then 
he ought to ſpeak of it in his Count, as appeareth by 28 H. 8. -where a man 
was bound in twenty quarters of alt, ts be paid at ſach a day, and if he fail, 
that he ſhall pay foꝛty quarters at ſuch a dap, if he demand the fozty quarters 
in his count, he cught to ſhew the default of payment of the twenty quarters at 
the day limited for it, and yet the Condition that is out of, and that which is 
conipꝛehended within the Obligation are but as one ſoz the ſubſtance, but foz 

tye ſoꝛm it differs as to the pleading, which fozm ought to be obſerved. 
Another reaſon is in this caſe, becauſe that the payment of the Rent is li⸗ 
mited to be made at the receit of the Erchequer, in which caſe if it had been 
paid, thc payment had been entred of Recozd, and not being lo, the default ap - 
peareth of Recoꝛd, and where the default appeareth of Recoꝛd, there noeds no 
ice, fo2 it (hall be in vain to make that to appear upon Recozd by Office, 
witch the: wile appeareth of it ſelf by Recozd, and therfoze in 4. and 5. 
of Phil & Mary it appeareth, where Sir John Savage was Sheriff of the 
County of W. in Fee, and that he was indited of two ſeverall voluntary el⸗ 
tapes of ions, and foz not keeping of his Turn in loco conſueto upon two 
Ji16lttnzzts removed into the Kings Bench in 8 H.8. upon the motion of the 
Atternep⸗generall the Office was ſeiſed into the Kings hand without 
Scire facias, 0z any Inquiſition found therof, and as appeareth 3 Eliz. Dng 
Blake wh2 by Patent was the Kings Remembzancer in the Exchequer being 
made one of the Barons of the ſame Exchequer, the other Dffice was ipſo fa- 
cto gone and determined, & there need no inquiſition to be made of it, no Sci- 
re facias to aboid it, becauſe the taking of the Office of a Baron is of Recozd ; 
And a man cannot be a Judge and a Piniſter in one and the ſame Court, and 
therfoze the fil Office is determined by taking of the ſecond, and there need 
no 
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and therfo2c as it appearcth it was adjudged in 13 H. g. that a new Patent of 
the lame Office of Kemembzancer making recitall of the fozmer Patent 
(which appeared as befoze upon Recozd to be void) with a clauſe Quod poſt 
mortem ſivedeterminationem,&c.thercf,the new Grant ſhall take cſted, was 
void, And Englefields caſe was lately adjudged in the Exchequer (and at the 
Parliament 35 Eliz. allowed to be good Law by all the Juſtices there being) 
where the Nucen had a Condition given to her by fozfeiture upon an Attain- 
der of Treaſon fo be perfozmed by the payment of a ſumm of monep, oz the 
like: If the Queen makes a Warrant by Patent to one to perfozm the 
Condition, and to return his pꝛoceedings therupon into the Exchequer , who 
perfc2ms it ac coꝛdingly, and therupon returns all that he hath done with his 
Warrant into the Exchequer, no Difice need to be fcund of the perfozmance 
of the Condition, becauſe that by the return (which is warranted by the 
Patent) the Condition appearcth ſufficiently upon Necoꝛd to be perfozmed, 
and therfoze no Office need to be found, no moze of the not-payment in this 
caſe. It hath bcen ſaid by ſome, that it may be that the Patentce hath ten- 
dred the Rent at the receit, and that they would not receive oz recoꝛd the re⸗ 
ceit of if, and that then it ſhould be hard that he ſhauld Looſe his Leaſe, no de- 
fault being in him: to which J ſay, ſuppoſe a man be bound to make his ap⸗ 
pearance in any of the kings Ceurts, may he ſay, that he appeared there accoz- 
ding to the Obligation, cxcuſe himſelf by ſuch bare averment therof, unleſſe 
his appearance be entred of Recozd ? It is cleer that he cannot, as appeareth 
by 18 E. 4. fo2 appearance in a Court of Recoꝛd, is not unleſſe it be of Recozd, 
pet it may be ſaid, that then the caſe may be had to the party: as if the Offi⸗ 
cer will not recoꝛd his appearance, which is the ſame miſchiek as in this caſe, 
but this will not help him, foz firſt the Law pꝛeſumes that e very Otficer 
wil be indifferent betwixt party and party; and upon this opinion had of him 
he is admitted to his Office, wherupon the Law pꝛeſumes that if the party 
weuld have appeared, that the Dificer would have recozded it, and in as 
much as he did not do it, it ſhall be taken that he did not appear. But the 
ſtrongeſt reaſon in the caſe is this, to wit, if default be not in the party to do 
that which he ought to do, but in the Dfficer to do that which belongeth to his 
Dffice, as to recozd that which he onght to recoꝛd, there the Officer ſhall be 
chargable to the party in an Acton upon the caſe, to anſwer him ſo much in 
Damages as he hath ſuſtained by ſuch default of the Dficer, and the Law 
will put the party rather to ſucha recovery then to anſwer it by a bare mat⸗ 
ter of averment which ought to be of Recozd. And further ſuch a voluntarp 
default may be a fozfsiture of his Office, aud ſo a ſufficient penalty in caſe of 
an Dfficer. And to ſap, that the Dſfice of Receit is not an Office of Recozd, 
is too abſurd; foz it is a pzincipall member and part of the Court of Exche⸗ 
quer, and as wel of Recozd, fo2 the matters belonging to it. as the Offices of 
the Pipe and Remcmbzancers are fo2 thoſe things which belong to them; and 
the Recozds uf Reccit as well inrolled in Rolls of Parchment as anp other 
Kc coꝛds of the Queen in this, oz any other Court, x it is commonly uſed now 
to convey Reverſions 4 Remainders to the Queen, with a Proviſo to be void 
upon payment cf a cettain ſum of mony to the Queen at the receit of the Cr- 
chequer, x it is as uſual upon payment made there to have it back again with⸗ 
out office found cf this pam. and what is the rcaſon of it: now, but vc cauſe the 
papm. there is alwaies entred upon Recozd, x therfozc no Dffice needs make 
this paym.to appear upon Recozd. And foz the caſe of Sir Rob. Cheſter, 4 Eliz, 
there is great diverſity between that x this caſe, foz it is oꝛdained by the Aa 
that upen the default of paym. (which is not limited there to be made at the 
reccit) the office ſhal be fozfcited,x not that the eſtate in the cffice ſhall ceaſe: 
And cf a thing fozfcitedit is at the election of him who is to take advantage 
cf the fozfeiture,u hether he will take it oz not, and till the advantage taken 
theref the party ſtill remains an 1 8 
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And therfoze if the Queen make a Leaſe fo2 years, and the Termez makes 
a Fecffment in Fee, the Term by this is extina, as was agreed upon an C⸗ 
vidence in the Trchequer 28 El. in the caſe of Drayton Baſſet, and befoze that, 
in the ſame caſe in the Kings Bench, and pet no reverſton is d2awn therby 
out of the Aueen. Suppoſe then that the Queen befoze any Office found 
therof,grant the Land over in Fee, ſhallnot the Patentee take advantage 
thcrof by extinguiſhing the Term: It is cleer that he ſhall, and albeit a 
Termeꝛ holdeth over his Term, yet the Patentee of the Queen. and alſo the 
Bargainee of a common perſon after the Jnrolement of the Bargain ſhall 
take advantage of this determination of the Term. 

And fo2 the net reciting of Throgmortons Leaſe in the Letters Patents 
made to Finch and Audeley, it is to no pnrpoſe to ſpeak to it, becauſe the C- 
ſtate was finiſhed befoze the Grant; And further, becauſe there was a Non 
obſtante in the Patent, that it ſhall be cfectuall , notwithſtanding any not 
recitall of any Leaſe being of Recozd , 02 not being of Recozd, miſ-recitall, 
&c. which was by all at the Bench admitted to be good, and not contradicted 
by any. 

"ud fo2 the Office found after the Grant made, J did not ſpeak fo it, be- 
cauſe it is of no pur poſe to help the Patentee , but pet ſhall ſerve the Queen 
fo the mean p2ofits, as hath been (aid : See more of this caſe, Trin. 36 Eliz. 
pl. 2. 
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Trinity Term 35 Eliz. 
Hughes verſus Robotham, 


I. Eredith Hughes bzought an Action upon the Cale againſt William 
Robotham Erecutoz to Ja. Robotham,foz that the Plaintiff in the 


life time of the ſapd Teſtatoꝛ, to wit, the 12th. of Ap:il, 28 E- 
liz. at London, in ſuch a Pariſh and Ward, was pclelled of a Peſſuage, 
with the Appurtenances, in the ſame Parulh and Ward, fez divers years 
then to tome; And wheras alſo the ſaid Teſtatoʒ was then polleſſed of the 
reverſton therot after divers pears then alſo to come, and ſo poſſeſſed the laid 
Teſtatoz the ſaid 1 2th, day of April, at London, in the Pariſh and Ward a- 
fozeſatd, in conſideration that the Plaintiff at the inſtance and requeſt of the 
Teſtatoꝛ in his life time weuld ſurrender all his Eſtate and Term of years 
which he then had to come in the ſaid Peſluage, with the Appurtenances, 
and pꝛocure one Thomas Thornell to give to the ſaid Teſtato2 a 100. marks 
foz a Leaſe thercf to be made by the ſaid Teſtatoz to the ſaid Thornell, he aſ⸗ 
ſumed and pꝛemiled to pay to the Plaintiff 30 l. of the ſaid 100. marks, when 
he ſhould be therunto required by the Plaintifkf. 

And the Platati(f alledged iu facto, that he at the inſtance and requeſt cf 
the ſaid Teſtatoꝛ in his life time afterwards, to wit, the 2oth. dap of April, 
28 Eliz. at London, in the Pariſh and Ward afozeſaid, ſurrendzed to the ſaid 
Teſtatoz all the Cſtate and term of pears which he then had to come in the 
ſaid Peſſuage, &c. and that he, the ſame2 cth. dap of April, in the ſame Pa- 
riſh and Ward, pꝛocured the lapd Thornell to give to the ſaid Teſtatoz 1co. 
marks fo2 a Leaſe of the ſaid Peſſuage, &c. by the Teſtatoz to the ſaid 
Thornell, then and there made foz 19 pcars,from the Feaſt of the Annuncia⸗ 
tion of our Lady then laſt paſt,and that pet the ſaid Teſtatoz in his life time, 
noꝛ the ſaid Defendant after his death, have got paid to him the laid 30 1. al⸗ 
beit the ſaid Zcſtato2 in his life time, to wit, the 24. dap of April afozeſaid, at 
London, in the Pariſh and Ward aſozcſaid, as therunto required by the ſaid 
Plaintiff, andalbcit the Defendant after the death of the ſaid Teſtatoz, to 
wit, the 10th, day of April, 32 Eliz. in the Pariſh and Ward afozeſaiv, was 

alſo 
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alſo therunto required by the ſaid Plaiutiſf: And albeit there were ſuffici- 
ent Goods and Chattels of the ſaid Zeſtato2 at the time of his death, to pap 
as well the ſaid 30 l. as all other Debts of the ſaid Teſtatoꝛ, and alſo to diſ- 
charge the Funerals of the ſaid Teſtatoꝛ, which Goods and Chattels came 
to the ſaid hand of the ſaid Defendant, &c. 

And after Non aſſumpſit pleaded, aud a Aerdid fo2 the Plaintiff, excopti- 
on was taken in arreſt of Judgment, that the Declaration was not good. 


I. Becauſe it is, that the Plaintiff the 2<rh. day of April, 28 Eliz. (urren- . 


bred all the Eſtate and term which he had then to come, and this (foz any 
thing ſhewn ) may be another Term then he had the 12th. dap befoze, foz it 
is not laid, and ſo being poſſeſſed the 2oth. day be ſurrendred, but generally 
as befoze. 

And further the conſideration was, that he ought to ſurrender all the 
Term which he had the 12tb.vday of April, which cannot be made the 20th. 
day, foz in the mean time, part of tze Term is incurred, and therfoze the pur 
poſe was that the ſurrender ſhould have been made immediatly as ſoon as 
might be, ſo as by the dclay therot the ſaid Robotham ſhould not looſe any 
part of the Term to come. 

And it was further alledged, that a term foz pears cannot be ſurrendꝛed to 
another Terme2 fo2 years. 

Gawdy, The conſideration is, that the Plaintiff at the requeſt of the Te⸗ 
ſcatoꝛ in his life time ſheuld ſurrender, ſo that it is not to be done untill he 
be required by the Teſtatoʒ, and not inſtantly at his perill without requeſt 
p2ecedent ; and here it is alledged that the Plaintiff at the requeſt of the ſaid 
Teſtatoz, the 20th, day of April ſurrendred, which is well done, and accozd⸗ 
ing to the agreement, and albeit it hav been moze fo2zmall to have ſaid that 
the ſaid Plaintiff ſo being poſſeſſed afterwards, to wit, the 20th. dap ot 
April, ſurrendred, &c, pet it ſhall not be intended that he had any other term 
then that which he had befoze, if it be not Cewn on the other ſide in his Bar, 
and eſpecially hers, where the Action is not grounded upon the Ter m, but up- 
on the Aſſumpſit, and the conſideration is nothing but an inducement to the 
Allumption, which is not lo fozmall to be made as if the Action had been 
grounded upon the Term it ſelf. And thcrfoze in an Action upon the caſe 
upon an Aſſumpſit, it ſuſficeth to ſay,that wheras the Defendant was indebt- 
ed to the Plaintiff in divers ſumms of money amounting ta all to a 1001. 
the Defendant aſſumed to pay him the 100 1. at ſuch a day, without ſaytng, 
how oz in what manner theſe Devts accrued, oz when, becauſe the Adion 
is noc meerly founded upon the Debt but upon the pzomiſe, and the Debts 
are but inducements to it: But if it were to recover the Debts themſelves 
in an Action of Debt there ought to be made a certainty therof, to wit, when, 
and how it comes. 

And further here, in as much as the Aſſumpſit is found foz the Plaintiff, if 
ſhall be implyed that the conſideration was duly /perfozmed, foz without dye 
pꝛoof of the conſideration the Plaintiff hath failed of his aſſumption , af 
therfoze alſo it hall be now taken that the Teſtatoꝛ hath ſuch a term of years 
iu reverſion, to which the term foz years in poſſeſſion may be ſurrendrod, 
fo2 he ſaid, that he who hath ten years in poſſeſſion may well ſurrender to 
him who hath moze years, as twenty in reverſion ; fo2 the leſſer may lur⸗ 
render to the greater ter in. To all which Popham and Fennor agreed: And 
Popham ſaid ſurther,although it (hall be taken moſt ſtrongly agaiuſt Hughes, 
to wit, that Robot ham had a leſſex term in the reverſion then Hughes had in 
the poſſeſſion, yet the ſurrender (hall be good, fo2 in Law it is greater and 
moꝛe bencficiall foz him to have a leſſer term to be a term in peſleſſion, hen 
to have it to be in reverſion : And by him, if a Leſſee foz twenty years make 
a Leaſe foz ten years, then he which makes the Leaſe foz ten years hath a re⸗ 
verſion upon theſe ten years, ſo that if Rent be reſerved upon it, he = di⸗ 
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ſtrain foz it and have Fealtp of the Termoꝛ: And if he grant the Reverſicn 


over fo2 ten pears, with attornment of the Zermoz in poſſeſſion, the Grantee 
bath the Neverſion and ſhall have the Rent foz the time, and yet the Nemain⸗ 
der fo; years remains alwates to the Grantoz, and ther foze befoꝛe the Rever⸗ 
ſion granted over, the Zermoz foꝛ ten years in pelſeſſton might have ſurrews 
dred to his Leſſoz, and therby the ſaid Leſfſo2 ſhall have ſo many of the ſaid 
years which were then to come of his fozmer term of twenty pears; And 
after the Reveriton granted, he, which hath the ten years may ſurrender to 
the Grantee of ten pears in Reverſion,and there he (hill have ſo many years 
in poſſeſſion which were to come cf his Reverfton, Quod nota bene : And if 
he had had a leſſer term in the Keverſi en then the Leila himſelf had in the 
Poſſeſſion, it ſhall go to the benefit of the firſt Ter moz foz twenty years, 
who was his Grants, foz the Term in poſſeſſion is quite gone and dzuwncd 
in the Reverſion to the benefit of thoſe who have the K2verſtcn therupon, has 
ving regard to their Eſtate in the Reverſion, and not otherwiſe; to all which 
Fennor agreed, wherupon Gawdy gave the rule that Judgment ſhall be en⸗ 
tred.foz the Plaintiff; But Popham ſaid, that if the conſideration fz the 
ſurrender had not been ſafficiently alledged, that the Plaintiff ſh-ulv not be 
helped by the other conſideration of 100. marks given by Thorne l, foz if ſuch 
an Adumption as this is be founded upon two moze conſi>erations, and ſuch 
which by p2ſlibility may be perfozmed, then the party hath failed of his Suit: 
As if a man in conſideration of 5 s. paid, and of other 5 s. to be paid at a day 
to come, aſſume to do a thing, oz to pap money, tf the one 5 s. be not paid, oz 
if it be not averred that the other 5 s.was paid at the day limited foꝛ the pay⸗ 
ment of it, the party hath failed in his allumption in the one caſe, and the de⸗ 
claration is inſutftcient in the other caſe , foz he hath made a departure from 
his conſideration ; But if one of the conſiderations be impoſſible, oz againſt 
Law, there the other conſiderations which are poſſible, oz ſtand with the 
Lu ſuffice if they be well alledged. And he ſaid, that the Executoz ſhall be 
charged with the contract of the Teſtatoz by common ccurſe of the Court, 
which ſtands upen reaſon, foz if an Action of Debt upon a bare contra be 
b2zcught againſt an Erecutoz, if he do not demur upon it but plead to the Pais, 
that he owes hun nothing, and it is found againſt him he ſhall be ther by char- 
ged of the Goods of the dead; and the cauſe why he may be helped by demur⸗ 
ring upun the declaration in that caſe, is, betauſe the Teſtatoz might have 
waged his Law in that caſe of debt, which the Crecutoz cculd not do of other 
contracts, and therfoze (hall not be charged with it by ſuch an ac, if he will 
help himſelf by de murrer; but inthe allumption of his Teſtatoz, he cculd 
not have waged his Law: and it is fcunded upon the death of the Teſtatoꝛ, 
to wit, his debt, with which the Executoz by a mean may be charged as be- 
foze, and therfoze the aſſumption in ſuch a c.ſe maintainable againſt the Tre- 
cutoꝛz. But if the Teſtatoz upon good conſideration aſſume to make aſſu- 
rance of Land, oz to do any other ſuch collaterall thing which doth not ſoͤund 
in a duty of a thing payable, there the Executoꝛ ſh..ll never be charged with 
ſuch an aſſumption to render recompence foz it. And to this agzecd all the Jus 
ſtices cf the common Bench, and Barons of the Exchequer ; And ſuch an al- 
ſumption bath not been allowed in the Kings Bench but of late time, and 
thc but in one oz two caſes. But in the other caſe it hath been common and 
of loug timeuſed, and therfoze now too late to be drawn in queſtion ; and if 
it ſhculd be, ttmap be maintained with good reaſon in this caſe of a duty of 
a thing payable, in as much as the Teſtatoz cannot wage his Law in the A- 
gion, but in the other cale there is no reaſon no2 courſe of the Court to main- 
tas it: But the Judges in the Exchequer Chamber reverſed all theſe Jud- 
ments in both caſes. 


2. Nota 
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2. Nota, that this Term w1s adjcurned to Octob. Trin. and becauſe the 
Mit was, that Adjournment ſhall be made in Octob. Trin. of all caſes, un- 
till Tres Trimtat. the Adjournment was made in every of the Courts of 
Kings Bench, Common Bench, and the Exchequer, the very firſt day of 
ORob.Trin. then it was holden by the Juſtices, that the Adjournment onght 
not to have been made untill the ſitting of the Court the fourth day from 

Rabi. 

And becauſe that the Wits were, that at the ſaid Tres Tr. the Term ſhall 
be holden therafter, as if no Adjournment had been, the Juſtices held that 
they ought to ſic the firſt day of the laid Tres Trin. and ſo from thence every day 
untill the end of the Ter m, and foz all canſes,as if no adſournment had been; 
and ſo they did acco2dingly,ſaving by aſſent ſome of the Juſtices did not come 
thither by reaſon of their far diſtance from London, at the end of the Term 
upon the laſt Adjournment : But they held, that if it had not been foz the 
eſpeciall woꝛds in the Wit, which were, that it ſhall be then holden as if 
no Avjcurnment had been, the Eſloines had been the firſt day of Tres Trin. 
and the full Term had not been untill the fourth day, which was the lat 
day of the Term, quod nota, and ſo it was of the Adjournment which hap⸗ 
ned firſt at Weſtminſter, and afterwards at Hereford from Michaelmas Term 


now laſt paſt. 
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Michaelmas Term 3 5 and 35 Elig. 


Gravenor verſus Brook and others, 


Brook and others Defendants,the caſe appeared to be this; Henry Hall 

was ſeiſed in his Demeſne as of Fee, accozding to cuſtom of the 
Daynoz of A. in the County of D. of certain cuſtomary TMenements holden of 
the laid Mannoz called Fairchildes and Preachers, &c. In the third year 
of Henry the 8:h. (befoze which time the cuſtomary Tenements of the ſaid 
Manno had alwates been uſed to be granted by Copy of Court Roll of the 
ſaid Manno in Fee-ſimple, oz fo2 life oz years, but never in Fee⸗tail but 
then) the ſaid Henry Hall ſurrendꝛed his ſaid Copy-hold Land, to the uſe of 
Joane his eldeſt Daughter foz her life, the remainder to John Gravenor the 
eldeſt Son of the ſaid Joane, and to the Yeirs of his body, the Remainder fo 
Henry Gravenor her other on, and the Yeirs of his body, the Remainder to 
the right Heirs of the ſaid Henry Hall foz eber; wherupon in 3 H. 8. at the 
Court then there holden, a grant was made by Copy of Court Roll accozd- 
ingly, and Seiſin given to the ſaid Joane by the Lozd accozdingly. 

Henry Hall died, having JCue the ſaid Joane and one Elizabeth, and at 

the Court holden: within the laid Mannoz, 4 H. 8. the death of the (aid Hes 
Hall was pꝛeſented by the Pomage, and that the ſaiv Daughters were 


I, | A an EjeRione firmæ by Edward Gravenor Plaintiff, againſt Richard 


Peirs, and that the Surrender made as befoze was void, becauſe it was abt 


uſed within the ſaiv Mannoz to make Durrenders of Cftates tails, and ther- 
upon the ſaid Homage made viviſion of the ſaid Land, and limited Fairchilds 
foz the pur party of the ſaid Joane, and Preachers foz the purparty of the ſaid 
Elizabeth, and @ciſin was granted to them ac cozdinglp. 

Elizabeth died ſeiſed of her ſaid part, after which 33 H. 8. Marga- 
ret her Daughter was found Meir to her, and admitted Tenant to 
— py ; after which Joane dyed ſeiſed of the ſaid Tenements as the 

aw will. | 
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And after the ſaid Margaret takes to Yusband one John Adye, who with 
his ſaid wife ſurrendred his laid part tothe uſe of the ſaid John Adye and of 
dis ſaid wife, and of their Yeirs ; and afterwards the ſaid Margaret dien 
withaut Iſſue, and the ſaid Jobn Adye held the part of his (aid wife, and 
ſurrendred it to the uſe of the (aid Richard Brook, and of one John Norch, and 
their Yeirs who were admitted accozdingly, after which, the ſaid John Gra- 
vener died without Jſue, and now the ſaid Henry Gravenor was ſole Yetrs 
to him, and alſo to the ſaid Henry Hall who had Jſne Edward Gravenor, and 
dyed, the ſaid Edward entred into ths ſaid Lands called Preachers, and did let 
it to the Plaintiff, upon whom the ſald Richard Brook and the other Defen- 
dants did re-enter and cjec him. And all this appeareth upon a ſpectall 
Uerdic. 

And by Clench and Gawdy, an Eſtate tail cannot be of Copphold Land, 
unleſle it be in caſe where it hath been uſed, foz the Statute of Donis con- 
ditionalibus ſhall not enure toſuch cuſtomary Lands,but to ,mds which are 
at common aw, and therfoze an Eſtate tail cannot be of theſe cuſtomary 
Lands, but in caſe whers it hath been uſed time out of mind, and they ſaid, 


that ſo it bath been lately taken in the Common Bench; But they laid, that 


the fir remainder limited to the ſaid John Gravenor here upon the death of 
the ſaid John, was a good Fee-ſimple conditional, which is well warranted 
by the cuſtom to demiſe in Fee, foz that which by cuſtom may be demiſed 
of an Eſtate in Fee abſolute, may alſo be demiſed of a Fee-ſtmple conditio- 
nall, oz upon any other limitation, as if 1. S. hath(ſolong Jflae of his bovy, 
and the like, but in ſuch a caſe no Remainder can be limited over, foz one 
Fee cannot remain over upon another, and therfoze the Remainder to ths 
ſaid Henry was void: But they ſaid, that fo2 all the life of the ſaid John Gra- 
venor, nothing was in the ſaid Elizabeth which could deſcend from her to the 
ſaid Margaret her Daughter, o2 that might be ſurrendred by the ſaid Marga- 
ret and her Yusvand, and therfoze the ſaid Margaret dying withont Jflue, 
in the life time of the ſaid John Gravenor who had the Fee-ſimpls conditio- 
nall, nothing was done which might hinder the ſaid Edward, Sow to the 
ſaid Henry Gravenor of his Entry, and tberfoze the ſaid Plaintiff ought to 
have his Judgment to recover, foz they taok no regard to that which the Ho⸗ 
mage did, 4th. year of Hen. 8. | 

But Fennor and Popham held, that an Eſtate tail is wzought ont of Copy- 
hold Land by the equity of the Statute of Donis conditionalibus, foz other- 
wiſe it cannot be that there can be any Eſtate tail of Copyhold Land, foz by 
uſage it cannot be maintained, becauſe thit na Eſtate tail was known in 
Law befoze this Statute, but all were Fee-ſimple, and after this -Statuts 
it cannot be by uſage, becauſe this is within the time of limitation, after 
which an uſage cannot make a pꝛeſcriptton, as appeareth 22 & 2 3 Eliz. in 
Dyer: And by 8 Eliz. a Cuſtom cannot be made after Weſtm. 2. And what E⸗ 
ſtates are of Copyhold land, appeareth expacſly by Littleton, in his Chapter of 
Tenant by Copy hold, &c. And in Brook Title, Tenant by Copyhold, &c. 15 
H.. In both which it appeareth that a Plaint lyeth in Copyhold Land in 
the nature of a Formedon in the Deſcender at common Law, and this could 
not be befoze the Statute of Donis conditionalbus foz ſuch Land, becauſe 
that befoze that @tatute there was not any Formedon in the Deſcender at 


common Law, and therfoze the @tatute helps them foz their remedp foz in 


tailed Land which is cuſtomary by equity: Add if the Action ſhall be given 
by equity fo2 this Land, why ſhall not the Statute by the ſame equity wozk 
ta mate an Cate intail alſo of this nature of the Land? We ſee ns reaſon 
to the contrary ; and if a man will well mark the wozds of the Statute of 
Weſtm. 2. cap. I. he (hall well perceive that the Formedon in Deſcender was 
not befoze this @tatate, which wills that in a new caſe a new remedy may bg 
given, and therupon ſets the fozm of a Formedon in Deſcender: But as to 
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the Formedon in the Reverter, it is then ſaid, tbat it is uſed enough in Chan- 
cery, and by Fitzherbert in his Natura bre vium, the Formedon in the Def- 
tender is founded upon this Statute, and was not at Common Law befoze; 
And the reaſon is , becauſe theſe Coppholds are now become by uſage to bs 
ſach Eſtates that the Law allows them to be good againſt the Lozvs them 
ſelves, they perfozming their Cuſtoms and Services, and therfoze are moze 
commonly guided by the guides and rules of the common Law, and therfoze 
as appeareth in Dyer, Tr. 2.Eliz, Poſſeſſio fratris, of ſuch an Eſtate, facit ſo- 
rotem eſſe haredem. And to ſay that Eſtates of Copyhold Land are not war- 
ranted but by cuſtom, and every Cuſtom lies in Uſage ; and without Uſage 
a Cuſtom cannot be, is true, but in the Uſage of the greater the leſter is al- 
waies implyed : As by Uſage, three lives have been alwates granted by 
Gopy of Court Roll, but never within memory, two, oz one alone, yet the 
grant of one oz two lives only is warranted by this Cuſtom, foz the uſe of the 
greater number warrants the leſſer number of lives, but not è converſo: 
And ſo Fee-ſimples upon a Limitation. cz Cates in tail are warranted bp 
the equity of the Statute, becauſe they are lcſſer Eſtates then ate warrans, 
ted by the Cuſtom, and theſe leſſer art implped as befoze in the greater, and 
none lwill doubt but that in this caſe the Loꝛd may make a Demiſe foz life, 
the Remainder over in Fee, and it is well warranted by the Cuſtom, and 
therfoze it ſeems td them that it is a good Eſtate tail to John Gravenor, and a 
good Remainder over to Henry his Biother, and if ſo, it follows that the 
Plaintiff hath a good Title to the Land, and that Judgment ought to be gi⸗ 
ven fag him. And foz the dying ſciſed of Elizabeth, they did not regard it, 
foz ſhe cannot dye leiſed of it as a Copyholder, foz ſhe had no right to be Cos 
pyholder of it: And by the dying ſciſed of a Copyholder at common Law, it 
ſhall be no pzefudice to him who hath right, foz he may enter; But here in 
as much as the cometh in by admittance of the Load at the Court, her Occu⸗ 
patim cannot be for tious to him, and therfoze no deſcent at common Law by 
her dying ſeiſed, foz it was but as awDccupation at Will. But if it ſhall 
not bean Eſtate tail in John Gravenor, as they conceive ſtronglp it is, pet 
foz the other cauſes alledged by Gawdy and Clench, Judgment ought to be gi⸗ 
ven foz the Plaintiff, and the Remainder which is not good ſhall not pzeju- 
dice the Fee-fimple conditionall granted to John, which is no moze they if 
the Ducrender had been to the uſe of John Gravenor and his Yeirs, the Re- 
mainder over, becauſe that we as Judges ſee that this cannot be good by 
Law, and therfoze not to be compared to the caſe where the Cuſtom war⸗ 
rants but one life, and the Loꝛd grants two joyntly o2 ſucceſſively, there both 
the one and the other is void: And this is true, becauſe the cuſtom is the 
cauſe that it was void, and not the Law, and alſo it is a larger Eſtate then 
the Cuſtom warrants, which is not here, and upon this Judgment was gi⸗ 
ben that the Plaintiff ſhall recover. | 
And by Popham,it hath been uſed, and that upon good advice in ſome Pays 
nozs, to barſuch Eſtates tails by a common Recovery p2oſecuted in ths 
Loꝛds Court, upon a Plaint in nature of a Mzit of Entry in the Poſt. 


2 = Ceſar Judge of the Admiralty Court, bzcuzht an Action upon ths 
Caſe foz a ander againſt Philip Curtine a Perchant-ſtranger, foz ſay» 
ing, that the ſaid Ceſar had given a corupt Þentenct ; And upon not guilty 
pleaded, and 200.marks Damages given, it was alleged in arreſt of Judg- 
ment, where it was tryed, by Niſi prius at the Guildhall by a partiall Jnqueſf, 
becanfe that upon the default of ftrangers, one being challenged and tryed 
ont, a Tales was awarded De circumſtantibus by the Juſtice of Niſi prius ; 
wheras (as was atledged) a Tale could not have been granted in this caſe, 
foz the Statute of 35 H. g cap.6. which give the Tales is to be intended but of 
ccmmentryals of Engliſh,foz the ©atute ſpeaks at the beginning but a ſuch 
| urics 
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in ſuch caſes the Venire facias ought to have this clauſe, Quorum quilibet ha- 
beat 40 b. in terris, &c. which cannot be intended of Aliens which cannot have 
Free-hald ; And it goes further that upon default of Jurozs, the Julticcs have 
authozity at the Pꝛaper of the Plaintiff oz Defendant , to command the She⸗ 
riff oz other Miniſter to whom it appertaineth to make a return of ſuch other 
able perſons of the ſaid County,then pꝛeſent at the ſame Aſſiſes oz Niſi prius 
which chall make a full Jury,&c. which cannot be intended of Aliens but of 
Subjects, and therfo2e (hill be of tryals which are onely of Englich, and not 
of this Inqueſt which was part of Aliens. 

And further the Tales was awarded only of Aliens, as was alledged on the 
Delfendants part, but in this point it was a miſtake, foz the Tales was a⸗ 
warded generally de circumftantibus, which ought alwaies to be of ſuch as 
the pzincipall Pannell was. But Per Curiam the exceptions were diſallow⸗ 
ed, fo2 albeit the @tatute is, as bath been ſaid, yet when the Statute comes 
to this clauſe , which gives that a Tales may be granted by the Juſtices of 


Niſi prius, and is generally referred to the fozmer part of the Aa, foz it is ad⸗ 


ded; Furthermore be it enacted, that upon every firſt Writ of Yabeas Cozy 
pora, or Diſtringas with a Ntft pꝛius, xc. the Sheriff, xc. ſhall return upon 
every Juror 5 8. Iſſues at the leaſt, c, which is generall of all: And then it 
goes furt her, And wills, that in every ſuch Writ o Yabeas Cozpora, or Dt- 
ſtringas with a Niſi pꝛius where a full Jury doth not appear before the Ju- 
ſtices of Aſũſe, or Niſt pꝛius, that they have power to command the Sheriff, 
or other Miniſter to whom it appertains, to nominate ſuch other perſons as 
before, which is genecall in all places where a Niſt pzius is granted, and ther- 
fore this is not excepted neither by the Letter nor intent of the Law, And 
where it is ſaid (ſuch perſons) by it, is to be intended ſuch as the firſt, which 
(hall be of Aliens, as well as Engliſh, where the caſe requires it, foz expe⸗ 
dition was as requiſite in caſes fe2, oꝛ againſt them, as if it were between 
other perſons. And Aliens may well be of the County oz place where the 
Niſi prius is to be taken, and map be there: foz although an Alien cannot 
purch..fe Land of an Eſtate of Free-hold within the Realm, yet he may have 
a hcuſe foz habitatton within it, foz the time that be is there, albeit he be no 
Deniſon, but be to remvin there foz Perchandiſe, oz the like: And by 
Gawdy, where the default was only of ſtrangers, the Tales might have been 
awazded only of Aliens, as where a thing is to be tryed by Inqueſt within 
two Counties, and thoſe of the one County appear, but not thoſe of the other, 
the Tales might be of the other County only. 


Davies verſus Gardiner. 


3+ A N Action upon the caſe foz a @Þlander was bzought by Anne Davies as 

gainſt Iobn Gardiner; That wheras there was a, Communication 

of a Parriage to be had between the Plaintiff and one Anthony Elcock, the 
Defendant to the intent to hinder the ſaid Parriage, ſaid, and publiſhed, that 
there was a Grocer in London that did get her with Child, and that ſhe had 
the Child by the ſaid Grocer, wherby lhe loſt her Parriage. To which the 
Defendant pleaded not guilty, and was found guilty at the Aſſiſes at Ayleſ- 
bury to the Damages of 200. marks: And now it was alledged in Arreſt of 
Judgment, that this matter appeareth to be meerly ſpirituall , and therfoze 
not determinable at common Law , but to be pzoſecuted in the ſpirituall 
Court. But per Curiam the Action lies here, foz a woman not maried cans 
dot by intendment have ſo great advancement as by her Parriage, wherby 
ſhe is ſare of maintenance fo2 her life, oz during her Parriage, and Power 
and other bensfits: which the temporall Laws gives by reaſon of her Parri- 
ags 
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age, and therfoze by this l ander ſh? is greatly pꝛejudiced in that which is to 
be her tempozall advancement, fo2 which it is reaſon to give her remedy by 
way of Action at common Law: As if a woman keep a Uicualling houſe, to 
which divers of great credit repair, wherby ſhe hath her livelphood, and one 
will ſay to her Gueſts, that as they reſpec their credits, they take care how 
they they uſe ſuch a houſe, foꝛ there the woman is known to be a Wawd,wher- 
by the Gueſts avoid her houſe, to the loſſe of her husband,ſhall not ſhe in this 
caſe have an Action at common Law foz ſuch a ſlander 2 It is cleer that ſhec 
will. Bo, ik one ſaith, that a woman is a common Strumpet, and that it is 
a llander to them to come to her houſe, wherby ſhe looſeth the addantage which 
ſhe was wont to have by her Gueſts, ſhe ſhall have her Action i this at com⸗ 
mon Law. 

Do here upon theſe collaferall circumſtances, wherby it may appear that 
ſhe harh moze pꝛejudice then can be by calling ot one Yarlot, and the like. 

And Judgment was given foz the Plaintiff. 


Hillary Term, 36 Eliz. in the Kings Bench. 


Adminiſtratrix of Andrew Stock, bzougyt an Action upon the Caſe upon an 
Aſſumpſit, made to the Inteſtate fo the payment of 5 J. to M iam Stock, 
who impar led untill Tueſday next after, Octa. Hillary next, which was the 
2th. dap of January, and then the ZDefend..nt demanded Oyer of the Letters 
of Adminiſtration which were cntred, in hæc verba. 

Wherby it appeareth that the Letters of Adminiſtration were committed 
to the ſaid aue by Thomas Taylor Batchelor of Law, Commiſſary to the Bi- 
ſhop of London, &c. wherby the Detendanc pleaded, that after the laſt con- 
tinuance, the ſaid Letters Patents of Adminiſt ation, ſealed with the Seal of 
the Vicar Generall of the ſaid Biſhop , wbich he uſeth in this behalf, and 
brought here into Court, bearing date the 27th.day of anuary 1591. which 
was three daies after the continuance, committed the Adminiftration to the 
ſaid Defendant. And pleaded further the Ac of 37 H.8. which ayes , that it 
ſhall be lawfull hereafter foz any perſon , being a Doctoz of the Law, to be 
Chantello 2, Commiſſary, oꝛ toexerciſe Cccleſtalticall Juriſdiction, albeit 
be were a meer Lay perſon, ſo that ſuch a perſon be a Doctoz as afozeſaid, and 
avers, that at the time of the committing of the Adminiſtration to the ſaid 
Joane, the ſaid Thomas Taylor was a meer Lay perſon, and not Docoz Legis 
civilis nec miniſter allocatus,accozding to the Laws of the Church of England, 
wherby he had no lawfull power to commit the Adminiſtration. 

Upon which it was demurred generally, and by all the Court the Plain- 
tiff had Judgment to recover; foz we are to conſider what our Law was in 
this caſe befoze this Statute of 37 H. 8. And albeit a Dodoꝛ then affirmed, 
that the Canon Law was, that there was a meer nullity in ſuch Adminiſtra⸗ 
tion, ſo although the party that did it, not being a Clark noz Doctoz, at coꝛd- 
ing to the @tat. of 37 H. S. pet all the Juffices agreed, that the Adminiſtra⸗ 
tion ſo committed will be adjudged in our Law to be of foꝛce and effec, being 
ſhewn under the Scal of the Officer and committed by him, who is reputev 
the Dificer, who ought to do it, and is inveſted in the Difice untill it be as 
voided by ſentence,and pet ſuch an avoidance ſhall not make a mans act to be 
made void, nomoze then if a meer Lay-man be pꝛeſented to a benefice, albeit 
this be a meer nullity in cur Law, and void, pet we avjudge the Church 
full, accozding to the publike admiſſion, conſtitution and induction , and not 
acco2ding tothe capacity of the perſon, which is a thing ſecret, untill ſuch 
a one be dep2ived fo it by ſentence in the ſpirituall Ccurt, and yet the 
Church ſhall be in cur Law void but from the time of depzivation, of which 
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D here, he remains as to our Law an Dicer untill his authozity be defeas 
ted by ſentence of the ſpiritnall Court, otherwiſe great miſchief will happen; 
ſo2 an infinite number of Adminiſtrations may be dzaw1 in queſtion by Is 
verment, that he, who granted them was a meer lay perſon, and lo mike 
ſuch Garboils in the Common · wealth, which is not to be ſuTered foꝛ the tn - 
conveniency which will happen by it; and therfoze our Law which ts fon - 
ded upon reaſon ſhill judge of it accoꝛding ta the open appearance of the D's 
ficer, to wit, that he hath a grant made to him, and not accoꝛding to the 
pꝛivate capacity of the perſon, and this is not altered by the ſaid Dtatuts 
which is made in affirmation of if, and makes the authozity of a Dod un cf 
Law abſolute,not to be defeated by the Civill oz C mon Law, which is not in 
the other caſe : But pet it doth not make this caſe of wozſe condition then it 
was at Common Law. And by all the pleading of the Admini{ration com- 
mitted to the Defendant, is not good, becauſe it appeareth by the date of it, 
that it was made after the day of the laſt continuance, and therkoꝛe could 
not have been pleaded untill a new continuance after: And by the Dacta2 the 
laſt Adminiſtration does not avoid the firſt, but in caſe where there is an eſpe⸗ 
ctal revocation of the firſt : But they did not ſpeak of the doublenelſe becauſe 
the Demurrer was generall and not ſpectall, and alſo becauſe the other mat⸗ 
ters were la cleer. 


2 1 N Treſpaſſe fo2 carrying away certain Loads of Hap, the caſe hapned to 

be this; The Plaintiff pꝛetending Title to certain Yay which the De- 
fend. had ſtanding in certain Lind to be moze ſure to have the Action paſſe foz 
him, took other Yay of his own (to wit, the Plaintiff) and mixed it with the 
Defenvants Map, after which the Defendant took and carried away both the 
ene and th2 other that was inter mired, upon which the Actton was byought, 
and by all the Court cleerly the Defendant ſhall not be guilty foz any part of 
the Bay,foz by the inter mixturc (which was kis own a) the Def:nvant (hall 
not be pꝛejudiced as the caſe is, in taking the Yay, And now the Plaintift 
cannot ſay which part of the Yay is his, becauſe the one cannot be known 
from the other, and therfo2e the whole ſhall go to him who hath the pzoperty 
in it with which it is inter mixed, as if a man take my Garment and Em⸗ 
bꝛeider it with Silk, o2 Gold, oz the like, J may take back my Garment, 
But if I take the Silk from peu, and with this, face oz embꝛeider mp Gar⸗ 
ment, you ſhall not tike mp Garment foz your Silk which is in it, but are 
put to the Action fo2 taking ot the Silk from you. 

So here, if the Plaintiff had taken the Defendants Yay and carried it to 
his houſc, o2 otherwiſe , and there intermixed it with the Plaintiffs Bap, 
there the Defendant cannot take back his Yay, but is put to his Action as 
gainlt the Platiatiſf foz taking his Bay. The difference appcareth, and at 
the lame day at Serjeants Inne in Fleetſtreet, the difference was agreed by 
Anderſon, Per iam, and other Juſtices there, and this caſe was put by Ander- 
ſon: It a Gol{ſmith be me/ting of Gold in a Pot, aud as he is melting it, I 
will caſt Gold of mine into the Pot, which is melted together with the other 
Gold, I have no remedy for my Gold, but have loſt it. 


Bullock verſus Dibler. 


1 N an Ejectione firmz between Edward Bullock Plaintiff, and John Dib- 
ler Peicndant, the caſe appeared to be this; A mam was ſciſed of a Co- 
pyhold Tencment, parccll of the Mannoꝛz of Stratfield Mortimer, the County 
of Berks, in right of his wife, in his Demeſne as of Fee, ano ſurrendꝛed this 
Copy hold Zenement by himſelf without his wife, to the uſe of a ranger in 
Fee, who was admitted by the Lend accozdingly, the Hus band dies, the v ifs 

dies 
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dies, the Meir of the wife without any admittance enters upon the ſtranger, 
and mabes à Leaſe foz a year to the Plaintiff, upon whom the Defendant 
in right of him to whom the Surrender was made, re-enters, and adjudged 
that the Plaintiff ought to recover, and that the ſurrender of the Yusband 
was not as a diſcontinuance againſt the wile, to put the Heir to his Plaint 
in nature of a Sur Cui in vita, fo2 a Diſcontinuance ſhall not be by a Deed of 
Feoment only, but by it with the Livery enſuing, wherby the entire Fee- 
ſimplets given, what Eſtate ſo ever the Feotfo2 had by reaſon of the Livery, 
where by Deed of Grant nothing paſſed but that which the party might law- 
fully grant : And here it ſhall be taken as if the Grant had been made by the 
Hus band which paſſed but his Eſtate, to wit, that which he might lawfully 
grant without pꝛejudice to his wife. But pet there is this diverſity be- 
tweena ſurrender of an Eſtate foz life, and a ſurrender of an Eſtate in Fee 
to the uſe of a ſtranger, to wit, that by the one the Eſtate d2owned in the 
LLozd by the ſurrender, and by the other it is not dꝛowned in the Lozd, but is 
tranfferred fo him to whom it was made, upon which he is admitted ts it; 
otherwiſe, in the laſt caſe it returns to him who ſurrendzed, and then upon 
the admiftance he is in the Per by him who ſurrendzed, and not by the 
Low, 02 by the Surrender made by Tenant ſoz life, he to whole uſe it is 
made ought to take it of the. Loꝛd, and he is there in by him, and not by htm 
who ſurrendzed, | 

And this is tge common difference betwirt Cuſtomary Eſtates foz Nves, 
and Cuſtomary Eſtates of Inheritance. 

And the Plaint of Cui in vita is given where recoverp by default is againſt 
the husband and wife, and not upon the ſurrender of the husband; fo2 ſuppoſe 
the husband had ſurrendred meerly to the Lozdhimſelf, pet the wife might 
habe entred after the death of the husband, becauſe the ſurrender goes but 
to the Eſtate which the husband might lawſully part with, and ther foze ra- 
ther to be reſembled to a Grant then to a Feoffment. , 

And notwithſtanding that he was not admitted, yet he might enter and 
take the p2ofits, and make aLeaſe accoꝛding to the cuſt un, 02 bzing an A- 
>on of Zreſpaſſe againſt him who diſtur bes him? But if the Lozd require 
his Fine oz his Services, and the Heir refuſe to do them, this may be a fox- 
feitureaf his Copyhald ; But untill lawfnll Seiſin made by the Loꝛc (be⸗ 
cauſe it belongeth to him) the Heir may intermeddle with the Poſſeſſion, 
albeit he be not admitted by the Loꝛd where it is an Cate of Anheritance by 
the Cuſtom. 

And in this Term alſo in another cafe, in the ſame Court it was adjud- 
ged. that an Jatant who ſurrenders his Copphold Land within age, may 
enter at his full age, without being put any Suit foz it. i 

And the firſt caſe was very well argued by one Brock, a Puny utter Batiſter 
of the Inner Temple, this Term foz the Plaintiff. And it was the firſt De⸗ 
mur that he argued in Court. 


Forth ver ur Holborough. 


+]? an Action of Debt upen an Obligation ot 200. marks bzought by Ro- 
bert Forth Dedoꝛ cf Law, and Mary his Wife, as Executrix to Doctoz 
Drewry, againſt Richard Holborough, the Caſe upon Demurrer appeared 
to be this; to wit, That the ſaid Oz. Drewry was ſeiſed in his Demeſne as 
of Fee, cf the Suit of the Pannoꝛ cf Goldingbam Hall in the County of Eſ- 
ſex,ond ſo ſciſed tbe laſt day of Novemb. 27 Eliz. demiſed it to the ſaid Richard 
Holborough feꝝ 17. years frem the ſaid laſt day of Novemb. wherby the De- 
fendant entred into it the nert day, and was thcrof poſſoſſed at coꝛdingly, and 
fo pelle ſſed the laſt day ef Novemb. 28 Eliz. cntredinto an Obligation to ths 
laid Di. Drewry, with cendiien, that if he, his Yeirs, Exccutozs, — 
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ſtratoꝛs and Aſſignes, 02 any of them ſhould well and truly pay oz cauſe to be 
paid to Dorothy Goldingham widow, oz her Aſſigns, at the Pann oꝛ houſe 

0 of Goldingham Hall in the County of Eſſex, foz the Term of 17. pears, from 
the Feaſt of . Michael the Arch-angel then laſt paſt, oz an Annuity oꝛ annu⸗ 
all Rent of 20. marks of lawfull Engliſh money, at the Feaſt of the Annun- 
ciation of our Lady, and S. Michael the Arch-angel, by equall poztions, if the 
ſaid Dororhy ſhall ſo long live, and the ſaid Richard folborough, oz hi; AC- 
ſigns, oꝛ · any other claiming by,oz under the ſaid Richard, o2 his Aſſigns, ſhal 
oz may ſo long occupy 02 enjoy the ſaid cite of the Mannoz of Goldingham 
Hall, that then the Obligation ſhall be void; after which untill the 9th.day 
of May, 29 Eliz. the Defendant enjoyed the ſaidDcite, and paid duly the ſatd 
Annuty, and then he ſurtendzed his Eſtate in the ſaid Scite to the ſatd De. 
Drewry, and after this did not pay the Annuity over, and yet continued the 
poſſeſſion of the ſaid Scite. 

And by all the Juſtices the Defendant notwithſtanding the Surrender 
made to the Dbligee himſelf, ought to have continued the payment of the 
Annuity to the ſaid Dorothy, foz albeit the Term be dzowned, and merged 
in the Keverſton, and ſo hath no continuance as to him in the Roverſion, 
pet as to any thing heretofoze done by the Defendant who was the Ter moz 
in Judgment of Law, it is to be (ad to have continuance : As if he had 
granted a Rent-charge out of1t to have continumce daring the ſaid Term, 
altheugh he ſurrender his Term to him in the Reverſton,pet the charge con⸗ 
tinues, and as to it, the Reverſton ſhall be ſaid to be in the Termoꝛz, and 
albeit the Obligee himſelf (hall not take advantage of his owa, oz to have the 
advantage of the fozfeiture of an Obligation there, where his own ac is the 
cauſe of his bzeach. | 

And if it had been, that the ſaid Dorothy during the ſaid Term ſhall have 
the uſe of a Chamber within the Scite, without the interruption of him, oz 
his Aſſigns, there, if after the @urrender, the ſaiv Dorothy Drewry had in- 
terrupted him of the uſe of the ſaid Chamber, the fozfetture of the Dbliga- 
tion ſhall not be taken againſt the Defendant foz it. 

But here the Condition is of a collatcrall thing to be done, to wit, the 
payment of the Annuity to a ſtranger, with which the Land is not bound, and 
therfoze the bzeach comes meerlp in default of the Dbligoz, and of the Obli⸗ 
gee in no part, to wit, and ther foze the Obligation here is fozfeited. 

And by Popham, the caſe here is moze cleer upon conſtderation of the 
woꝛds of the Condition, fozthe woꝛds are, I' the Defendant ſhall, or may en- 
joy, &c. and this wozd (may enjoy) ſhall be alwaies intended reaſonably, 
to wit, if it may without any thing to be done by him to the contrary ; and 
here if he had not made the Surrender, he might have enjoyed the Scite un⸗ 
till the end of his Term, and therfoze becauſe it cometh of his own ac, wher- 
by he, oz his Alligns ſhall not enjoy it foꝛ the Term, if it ſhall be ſaid , that 
bs in the Reveriton ſhall not be ſaid in, by the Termoz of which he himſelf 
ſhall not take any advantage, in as much as if this had not been , he might 
have enjoyed fo2 the whole Term. To Which all the other Juſtices alſo a- 
greed, aud upon this Judgment was given fo2 the Plaintitk. 

But if any had defeated the (ſaid Term by a lawfull entry, by a Title Par- 
amount, the Obligation had not been fozfeited fo2 any default of payment aſ- 
fer this Entry, but if Rent had been reſerved upon the Leaſe, and foz de- 
fault of payment, a Re-entry had been made, pet by Popham the payment 
ought to be continued upon the perill of the fozfeiture of the Dvligation, foz 
the wozds (may enjoy) in as much as there it is the meer default of the 
Defendant himſclf, there the Leaſe docs not continue, of which he ſhall not 
take advantage to ſave his Mbligation. But note the fozm of the Demur- 
rer. and that it might have been been better iopned, which is to be ſeen in 
the Kecozd where it is entred, 
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Geilles verſus Rigeway. 


C(q;late Sheriff of Devon; Foz that wheras John Chaunder alias Cha 

deler, was in execution with the ſaid Sheriff foz the ſaid ſumm , the ſaid 
Sheriff afterwards, to wit, the tenth day of December, 34 Eliz. at London, 
in ſuch a Pariſh and Ward ſuffered him to eſcape, the ſaid Rigeway then 
being Sheriff of Devon, and having him then in execution, &c. To which 
the Defendant pleaded, how that he took him in Execution by the Pzoces at 
Stockram in the County of Devon, as the Plainti(hath alledged , and there 
detained him in ſafe cuſfody untill the 8th.vday af December, 34 Eliz. at 
which day the ſaid Chaundeler bzoke the Pziſon, and eſcaped out of it contra- 
ry to the will of the laid Defendant, and that the Defendant vid freſhly pur- 
ſne him, and in this freſh purſuit did re/take him the 11th. day of — 
then next enſuing at Stockram afozeſaid, and detained him in execution foz the 
ſaid 3061.6 5.8 d. during the time of his Office, and delivered him over to 
the new Sheriff,&c. To which the Plaintiſt replyed by pꝛoteſtation, that 
he did not make freſh purſuit; And foz plea ſaith, That after the going a- 
way of the ſaid Chaundeler, and before his re· taking by the ſaid Defendant 
28 aforeſaid, the ſaid Chaundeler for a whole day and night, to wit, at Lon- 
don, inthe Pariſh and Ward aforeſaid, was out ofche view of the ſaid Defen- 
dant,xc. Upon which it was demurred in Law. 

Andit was moved by Cook Attorney-generall, that Judgment ought fb 
be given foz the Plaintiff; foz,in as much as it was alledged, that he was out 
of the tiew of the @heritf foz a day and a night together, there it ſhall be in- 
tended to be a default in the Defendant in the making of his purſuit, and ther- 
foze chargable to the Plaintiff, and yet he agreed, that if the Sheriff had 
made his purſuit freſhly ; although that at the turning of a Lane, end of a 
houſe, oz the like, the Pziſoner had been out of the view of the @herilf foz a 
ſmall time, as untill the Sheriff commeth to this turning, end of the houſe, 
o2 the like, yet the Sheriff may re-take the Pziſoner , and he ſhall be yet 
ſaid to be in execution to the party againſt his will, yet when he is foz ſo long 
a time out of his view, it ſhall be otherwiſe, foz the default which the Law 
pꝛeſumes to be in him; and therfoze in this caſe the action lies. To which 
it was anſwered by Popham, Gawdy, and Clench, That if he makes freſh pur- 
ſuit, ſo that it doth not appear fully that there was a default in the Sheriff in 
his pur ſuit, although he were ſo long out of his view, yet he ſhall be ſaid to 
be in execution for the party againſt his will upon the retaking of him: As if 
be be purſued to a houſe where he is kept for along time, and the Sheriff ſet 


I N dobk foz 306, | 6.3.8 d. by William Geillies, againſt Thomas * — 
un- 


a guard upon the houle, and after this re- take him the next, or any other day 


without departing from thence, the Sheriff in ſuch a caſe may re take him up- 
on his coming out of the houſe, and he ſhall be in execution to the party a- 
gainſt his own will. 

And ſo in all like Caſes ; As if he purſues him in the night, ſo as he can- 
not ſce him, andyet by the tractof the hozſe , oz enquiry he makes diligent 
purſuit to re-take him, ſo that it cannot appear that there was any negli⸗ 
gence 02 default in him in making purſuit. | 

And it is not the fozm of the pleading to alledge, that he purſued him ſrelh⸗ 
ly, and had him alwaies in his view untill he re-took him, but only that he 
purſucd him freſhly and took him in this freſh purſuit, without ſaying any 
thing that he was in his view, and therfoze his being out of the view of the 
Sheriff is not matertall in the caſe, but the freſh purſuit, and the taking of 
him in this purſuit, 
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Then Coke moved, that the Bar was net good, becauſe he doth not (he 
where he made the purſuit, ſo that he might agres to anſwer that which 
is alledged by the Plaintiff, to wit, his being at large at London, and ther- 
fo:c the Bar not being good, Indgment (hall be given againſt the Deken⸗ 
dant fo2 the inſufficiency of his Bar: fo2 a Repleader (hall not be in caſe of 
Demurs, as it hath been adjudged here very lately, and alſo in the Common 
Bench. | 

— which it was anſwered by the ſaid Jaſtices, That if the Bar be inſuffi. 
cient in matter, ſo that it may appear by it, that the Plaintiff hach ſufficient 
cauſe of Action, which in matter is not ſufficiently avoided by the Bar, Judg- 
ment ſhall be given for the Plaintiff upon the Bar, if the Replication be ſuffi- 
cient, and no Repleader; but if the Bar be ſufficient for the matter and inſuf- 
ficient for the form only, as it is here, there before the Statute of Eliz. 
for pleading there ſhall be a Repleader, but now becauſe no Demurrer was 
upon the Bar, but a Replication made to it, therfore by Popham no advan- 
tage ſhall'be taken ofthe Bar for matter of form, which is admitted by the. 
party, and ao advantage taken therof accord ing to the Statute. 

nd. they all agreed, that the @heriff, albeit he did not make freſh purſuit 
npon the eſcape, may pet take, re-take the Pziſoner who eſcaped from him 
ont M recution, foz the Pziſoner (hall not take advantage to avoid the Exe⸗ 
cution ; and therfoze in reſpect of the Plaintiff, who yet may accept the Pꝛi⸗ 
ſoner to be in execution, the Sheriff may re-take the Pziſoner. But if the 
Plai. had recovered again the Sheriff befoze foz the eſcape, then the She⸗ 
riſt foz his Jndempnity cannot re⸗take him, but is put to his Action upon the 
Caſe againſt the Pꝛiſoner, foz the @heziff hath no colour in ſuch a caſe of el⸗ 
cape to retake him, but in reſpect,and foz the advantage of the Plainkiff, who 
had Judgment againſt the Pziſcner, andnot in reſpect of the pzivate wzong 
done to himſelf, of which he hath no Judgment, and as it is now, the Repli- 
cation not being good (by Popham) Judgment ought to be given againſt the 
Plaintiff. But by aſſent it was oꝛdered that the Defenvant ſhall put in new 
Bail, and that upon it, he ſhall plead anew; But how ſhall it be if the She 
riff do notmake freſh Suit and re-take him: And afterwards he, at whoſe 
Suit he was in Execution recovered againſt the Sheriff; may the Pziſoner 
have an Audita querela upon the matter: 


Tipcn an Aſſemblp of all the Juſtices at Ser jeants. Inn in Fleetſtreet, with 
the Barons of the Exchequer, it was cleerly agreed by them all (but two, 
who at the beginning made ſome de nbt of it, but at the end afſented alſo. ) 

If in the night , the houſe of any be broken, with an intent to ſteal 
any thing being in the houſe, although no perſon be in the houſe at this time, 
yet this is Burglary, for the Law is, that every one ſhall be in ſecurity inthe 
night, as well for their Goods as their perſons which be in the houſe. 

Aud if a Church be broken in the night for the ſtcaling of any thing in ir, 
this is Burglary, though no perſon be in it at this time, And ſo hath the Law 
alwaies been put in execution, and in all the Books whlch ſpeak of 1Burgla- 
ry, it is not mentioned that any perſon ought to be in the hoaſe, but that it is 
Burglary, the Peſſuage being b2oken in the night, to the intent to kill any 
perſon there, oz to the intent to ſteal any thing out of it. 

And the caſe that of late time it hath been put in the Inditements of Bur⸗ 
glary, that ſome perſon was then there, &c, hath been, becauſe that in ſuch 
caſes of Burglarp, Clergy was taken away, but now by the Statute of 18 
Eliz. Clergy is taken away in every caſe of Burglary, 

And the ancient Pꝛeſidents are, Quod domum of ſuch a one Noctanter Fe- 
lonice & burglarirer fregit, without making mention that any perſon was 
then init, oz making mention that it was Domus manſionalis of any : And 
it may be a Panſion Youſe, albeit no perſon then inhabit in it. And agreed 
that 


— 


The Lord chief Juſtic | 
Speech. 5 


— — — — 


CA 


that hereafte* it hall be ſo put in execution by all the Juſtices. See this more 
fully herealter. Trin. 36 Elz. Pl. I. in this Book, 


T Tres Paſchz this Term there were made foꝛ Serjeants at Law; viz. 
Lewkenor, Savage and Williams of the Middle-Temple, Heale only of 
the Inner-Temple, Kingſmill, Warburton , Branthwaite , and Flemming of 
Lincolns-Inn, and Daniel and Spurling of Grayes- Inn. 

And all the Juſtices were aſſembled in the Middle-TempleHall, the Wed- 
neſday paſt Menſem Paſchz, being the ſecond day of May, where the two 
chief Juſtices, nd chief Baron ſate upon the Upper⸗Bench of the ſame Yall, 
in their Þcarlet Robes with their Collers cf S. S. and every one of the o- 
ther Juſtices and Barons in their Ancienty, one on the one ſide, and the o⸗ 
ther on the other ſive in their Scarlet Roves alſo, and then came the new 
Serjeants in their black Gowns befoze the Julkices there, the two eldeſt be- 
ing put in the midſt befoze the chief Juſtice of England, and fo every one of 
them, one on the one ſide, and the other on the other ſide, accozding to their 
Ancienty, and every one of the ſaid Ser jeants having one of his Servants 
behind him at his back, wit) his Paſters Scarlet Yood and Coife upon 
his arms; And therupon the ſaid chick Juſtice made his Speech in this 
manner. 


| þ men will enter into a due conſideration upon what grounds the Laws of 
this Realm have their Original Foundation, and what good effects are 
wreughtthrough the due execution of che ſame they might ſay, and that juſt. 
ly, that the profeſſion therof is both an honeſt, and honourable Profeſſion. 

The Laws are derived partly from the law of God and partly from the Law 
of Nature. From the Law of God, in that it ordaineth meins how the people 
may be truly inſtructed in the knowledge and tear of God: How they ſhould 
demean themſelves towards their Soveraign and Prince: How they ought to 
live one with the other, and how to be defended from oppreſfions and in- 
juties. From the Law of Nature, in that it provideth how each man may de- 
fend himſelf, that he may live by his owa labours, or otherwiſe according to 
his profeſſion or calling ; That he may ſecure his Poſterity of that which he 
hath gathered rogether by his induſtry, and that man with man may live to- 
gether in ſuch ſecure and comfortable Society as appertaineth. And what 
be the effects which grow by the due execution of the Laws? They are 
theſe, 

By it,. God is known, the Soveraign Prince obeyed, the people are kept to 
lire in peace, and that is yeilded to each which is his due: And can there be 
any better things then theſe upon the face of the Earth? No, there cannot. 
The Law therfore being taken from ſo good a ground, and working ſuch no- 
table and honouxable effects, who can juſtly ſay otherwiſe, but that the pro- 
ſeſſion of ſuch a Law is an honourable profeſſion > Are not the Judges of the 
Law profeſſors of the Law 2 See then what God himſelf in his word hath ſaid 
of Judges in Pſal 82. ſpeaking of Judgment and Juſtices he ſaith thus; 7 have 
aid yee are Gods , and can there be any higher name then this in Heaven or 
Earth? And why are they ſo learned? but for that, they in their Offices do te- 
ſemble that which is the Office of God, as to diſcern ſo far forth as mans ca- 
pacity can reach unto between right and wrong, truth and falſnood, the juſt 
and the unjuſt, which is a moſt high, weighty and honourable charge, and 
ther fore 2 (hro:1 9 6.cha.?ehoſophat ſaid to the Judges, Talę heed what you do, 
for you do not execute the Judgments of men, but of the Lord, and He will be with 
you in puagment. By which it is evident, that they are either grofly ignorant, 
or otherw1i'e very malignant and con emptuous perſons {that may not be in- 
duced to be reformed, that do in any wiſe hold the profeſſion to be either baſe 
or contemptible. 

And 
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And this I may truly ſay to the encouragement and comfort of ſuch as be- 
ing honeſt do profeſs the Law : That in the moſt parts of England there are 
more Gentlemens houſes, and thoſe of continuance raiſed and advanced by 


that profeifion alone, then by all other the profeſſions that can be ſpoken, of, 


and approved, 
Let any man of Experience in the State, of the generall part of the Realm 
enter into a due conſideration of it, and I am well aſſured he ſhall find it ſo; 
wherby it may plainly appear, that Gods bleffings for worldly benefits have 
greatly abounded towards ſuch as have walked evenly and juſtly in that cal- 
ling: yet happily there may be ſome (I mean ſach as ſlip in by extraordina- 
ry means) that ſomtime do give ſcandall to the Profeſſion ; as where ſuch 
are called to the Degrees of Learning, as ate either ignorant, or infamous 
perſons, wherby they either cannot adviſe as theyhould, or by giving them- 
ſelves over to ſkghts and to ſhifts, they do not adviſe as they ought. 

A matter abhorced of all good and honeft men : But che ſame being duly 
weighed, tendeth to the touch of the perſon, and not of the Profeſſion. 
Nevertheleſs to avoid this Scandall, I would adviſe ; 

I.Such as have Government in theſe houſes of Court, ſhould be very care- 
full and reſpeRjye in their Calls, not only to the bench as Readers, but of 
thoſe a!ſo whom they call to the Bar, that they may be ſuch as may appear 
to be both learned, and honeſt, and ſuch as may not juſtly be impea ched 
of Ignorance, or Igaominy ; for ſuch are not only to adviſe between parties, 
but many of them are drawn to Credit and Government alſo in their Coun- 
tries, and therfore behoofall to be free from ſuch Imputat ions. 

And ſichence without the knowledge of the Law in ſome meaſure, ſuch as 
govern in their Countries, may often fal to commit ſuch Errors as were to be 
wiſhed might be otherwiſe. 

It were convenient that Gentlemen, yea, thoſe of beſt worth would bring up 
their very heirs in the knowledge of the Law, as that they might in after ages, 
when as they ſhall be called to Government, be ſo able to govern under her 
Majeſty as might beſt ſtand with their Reputations , and the good of their 
Countries. 

And now your ſelves that are here preſent, and have been called to this State 
and Degree of Ser jeants at Law (a State and Degree 1 may well call it, for 
that her Majeſty doth ſo term it) Since your gravities and your good conver- 
ſations in your callings bither-to, and the good opinion conceived of you 
Learnings, Experiences, and Diſcretions hath moved her Majeſty to call you 
to this Dignity, 

lam now toadviſe you ſo to demean and govern your ſelves in your Pro- 
feſſion as thoſe good things thus conceived of you may not henceforth any 
waies be blemiſhed, but rather encreaſe, to your further Reputations and 
Credits. In which you are to have a ſpeciall regard that you be thankfull, 
firſt, to God, who hath ſo guided the courſe of your lives hither-to, as it hath 
made you to have been thought to have merited this Advancement. Then 
to her Majeſty, who upon good report made, hath conceived ſo well of you 
as to call you to this Degree, wherin it behoveth you ſo to demean your 
ſelves, as in all her Highneſs Service, both in your Countries and otherwiſe, 
as you ſhall be called therunto, as you may be found co deal therin effectu- 
ally, diligently, and juftly. 

And laftly, to the Country and Common. wealth who hath carried ſo good 
x report of you, as therby you have been the rather brought to this place: 
And the moſt thankfulneſs you can ſhew to your Country, is, to Councell 
your Clients according to your skill honeſtly, and truly , wherby they may 
not be eacouraged to ſpend their time and their ſubſtance in vain, frivolous , 
and unjuſt Suits; to be faithfull and ſecrer to your Clients, not —_— 
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their Councels to their prejudice, that you expedite your Clients _ 
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fo far forth with conveniency, and your Client ſafety, that both in your pra- 
Rice and otherwiſe , your ſpeech and behaviour towards all men be modeſt 
and diſcreet, yea, ſuch as appertaineth to men of your Gravities and Callings, 
that without re ſpect of perſons, yea, be bold to maintain your Clients honeſt 
Cauſe, ſo far forth as may ſtand with knowledge and diſcretion : And that 
in all things you reſpe& more your honeſties, then your profits, 

And touching theſe points,: you have a continuall memory, and that al- 
waies about you, in your very Garments : And ther fore by the Coif, in reſpe 
it is white many things are ſignified, as Gravity, Wiſdom, and Experience, 
for that theſe Virtues are proper to the gray haires, and white headed men, 

There is alſo ſignified therby, th it you ſhould be both honeſt and of an un- 
ſpotted life; And in that it is faſhioned like a Helmet, it ſign fieth, that you 
ſhouldbe both bold to utter your knowledge in the Law, in the honeſt and 
juſt cauſe of your Client, wichout reſpect of perſons whomſoever it concern- 
eth. And by the party-colour'd Garments , being both of deep colours, and 
ſuch as the Judges themſelves in ancient time uſed for ſo we receive it by tra- 
dition) is fignified ſoundneſs and depth of judgment and ability to diſcerne 
of Cauſes, what colour ſoever be caſt over it, and under, or with what vail 
or ſhadow ſoever it be diſgniſcd, For the v holneſs and cloſneſs of your Gar- 
ments, they do ſignifie integrity to be uſed in your advices, and ſecrecy in 
your councels. And in that the Garments being ſin gle and unlined, it beto- 
keneththat you ſhould be ſincere and plain in your adviſes, and not double, 
carrying your opinion to your ſelf one way, and you adviſe it your Client 
clean another way. 

The two Tongues do ſignifie, that as you ſhould have one Tongue for the 
Rich for your Fee, as a rewa'd for your long ſtudies and labours, ſo ſhould 
you alſo have another Tongue as ready without reward to detend the Poor 
and Oppreſſed; And therin to ſhew your ſeves thankſull to God for all 
that which he bath beſtowed upon you. 

And for the Rings you give, as Gold is amongſt all Mettals the pureſt, ſo 
ſhould you be of all others of your Profeſſion the perfecteſt both in know- 
ledgeand in the other Virtues before remembred : And in that it is a Ring. 
and round without end, it betokeneth that you have made a perpetuall Vow 
to this your Profeſſion and Calling, and are as it were wedded unto it : And 
therfore 1 heartily wiſh you may alwaies walk therin according as appertain- | 
eth {to your Calling. 

And chis done, the ancienſt Ser jeant beginneth to recite his pleading, and 
ſo each aſter other in order. 

Andthat done, tie ancienteſt kneeleth down before the chief Juſtice of 
England, and ſo the reſt before the Juſtices and Barons as they are in anci- 
enty, and had ſeverally by the ſaid chief Juſt ce their Coifs put upon their 
heads, and then their red Hoods upon their ſhoulders, and then the Ser je- 
ants return to their Chambers, and put on their party colourd Garments,and 
ſo walk on to Weſtminſter the one after the other, as they be in ancienty, 
bare-headed, with all their Coifs on, and ſo are in their turn preſented the 
one after the other, by two of the ancienteſt Serjeants : And after their plea- 
dings recited, they give their Rings in the Court by ſome friends, and fo are 
theru pon ſet in their place at the Bar according to their ancienty. 

And all this done, they return to their Chambers, and there put on their 
black Gowns, and red Hoods, and come into the Hall each ſtanding at his 
Table according to his ancienty bare-headed, with his Coif on, and after 
ſctreth himſelfupon the Bench, having a whole meſs of meat, with two cour- 
ſes of many Diſhes ſerved unto him; And in the afternoon they put on their 
Purple Gowns, and then go in order to Pauls, where it hath been accuſtom- 
ed that they heard Service, and had a Sermon. 
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4.T N an Action upon the Caſe by Rice Edwards againſt Edward Halinder ; 
Ie Plaintiff declared by his Bill that one Edward Banifter was ſe iſed 
in his Demeſne as of Fee, of a Peſſuage in ſuch a Pariſh and Ward in 
London, and being ſo ſeiſed did let to him the Cellar of the ſame houſe the 
23. dap of April, 32 Eliz. foz a week, from the ſame day, and ſo from weck 
to week, ſo long as the parties ſhould pleaſe, at ſuch a Rent by the week, 
wherby he was poſſeſſed. | | | 
And further, that the ſaid Edward Baniſter being ſeiſed of the ſaid houſe, 
as is afozeſaid, afterwards, to wit, 29. July, in the 32.'year afozeſaid, gave 
to the ſaid Defendant Officium, Anglice, the Warehouſe of the ſaid Me ſſuage 
being right over the ſaid Cellar , foz a week from thencefozth, and ſo from 
week to week, ſo long as the parties ſhould pleaſe, paying ſuch a Rent, wher⸗ 
by the Defendant was therof poſſeſſed accozdingly : And the Plaintiff being 
poſſeſled of the ſaid Cellar, and the Defendant of the Warehouſe , as as 
fozeſaid, and the Plaintiff then having in the ſaid Cellar three Butts of 
Sack fo the value of 40 l. &c. The Defendant the 30;day of July in the 32. 
pear afozeſaid, put ſuch a quantity of weight and burthen ol Per chandize in- 
to the ſaid Warehouſe, and therby did ſo overburthen the flooz of the ſaid 
Warehouſe, ſo that by the fozce and weight of the ſaid burthen, the ſaid floog 
the ſaid 30.day of July was bzoken, and by fozce therof did fall, and that ther- 
by the Per chandi ze that were in the ſaid Warehouſe did fall out of the ſaid 
Marchouſe into the ſaid Cellar upon the ſaid Ueſſels of Wine, and by fozce 
therof bzake the ſaid Ueſlels of Wine, wherby ths ſaid Wine did flye ont of 
the ſaid Weſſels, and became of no value, to the Plaintiffs damage of a hun⸗ 
dzed pound, &c. To which the Defendant ſaith, That within a ſmall time 
before the Treſpaſſe committed, the floor of the ſaid Warebouſe ſuſtained as 
eat a burthen of Merchandize as this was: And that the Warchouſe was 
emiſed to him as the Plaintiff hath alledged to lay in it 30. Tun weight, wher- 
by he was poſſeſſed, and ſo poſſeſſed the ſaid 30.day of iy. did put into the 
ſaid Warehouſe but 14. Tun weight of Merchandize, and that the damages 
which the Plaintiff had by the breaking of the floor, was, becauſe the floor at 
the time of the laying ofthe merchandiſe upon it, & alſo before the leaſe made 
to him therof was ſo rotten, and a great part of the Wall upon which the 
ſaid floor lyes, fo much decayed, that for default of Reparations and ſupport- 
ing therof by thoſe to whom the reparations did belong, before the Leaſe ther. 
of made, it ſuddainly brake, which matter he is ready to aver; Wherupon 
the Plaintiff demurred, and Judgment was given foz the Plaintiff in the 
Exchequer, upon which a Wit of Erroz was bzonght in the Exchequer 
Chamder, ana the Erroz aſſigned was, that the Judgment ought to have 
been given fo2 the Defendant, be cauſe that now it appeareth that there was 
not any default in the Defendant,fo2 he was not to repatr that which was ſo 
ruinous at the time of his Leaſe, and therfoze if it did bear ſo much lately be⸗ 
foze, it cannot fall by the default of the Defendant in the weight put upon it, 
but by the ruinouſnes of the thing demiſed; And yet by the advice of the Juſti⸗ 
ces the Judgment was this Term affirmed : foz the Plaintiff bath alledged 
expꝛellp, that the flooz bzake by the weight of the Perchandize put upon it, 
which ought to be confeſed and avoided, o2 traverſed; wheras here he ans 
wers but ar gumentativelp, to wit, that tf did bear moze befoze, therfoze 
that he did not bzeak it by this weight, oz that it was ſo ruinous that it bzake, 
Ergo not by the wei ght: wheras here it is expzeſly alledged, that it bzake bp 
the weight put upon it, and if leſſer weight had been put it would not have 
bꝛoken. And he who takes ſuch a ruinous hauſe onght to mind well what 
weight he put into it at his perill, ſo that it be not ſo mach that another on 
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take any damage by it: But if it had fallen of it ſelf without any weight put 
upon it, oꝛ that it had fallen by the default only of the poſts in the Cellar 
which ſuppozt the looz, with which the Defendant had nothing to do, there 
the Defendant ſhall be excuſed ? But here it is erpzelly alledged, that it fell 
by the weight put upon it, which ought to be anſwered: As if a man take 
an Eſtate foz life, oz years in a ruinous houſe, if he pull it down he ſhall be 
charged in Walk, but if it fall of it ſelf, he hall be ercuſed in Waſt ; Co 
there is a diverſity where default is in the party, and where not , ſo here, 
the Defendant ought to have taken care, that he did not put upon ſuch a 
ruingus flooz moze then it might well bear, it it would not bear any thing, 
he ought not to put any thing into it, to the-p;ejudice of a third perſon, and if 
he does, he ſhall anſwer to the party his damages. 


Collard verſus Collard. 


9 | N an Ejectione fitmæ bzought by Conſtantine Collard againſt Richard 
Collard, the caſe appeared to be this; Thomas Collard was ſciſed in his 
Demelne as of Fee, of Lands in Winkle in the County of Devon, called the 
Barton of Southcote : And having two ons, to wit, Euſtace the elveſt, and 
' Richard (the now Defendant) the poungeſt, and the eldeſt being to be mars 
ried, the ſain Thomas in conſideration of this marriage, being upon the ſaid 
Barton ſaid theſe wozds, 

Euſtace ſtand forth, I do here, reſerving an Eſtate for my own life and my 
wives life, give unto thee and thy Heirs for ever theſe my Lands, and Barton 
of Douthcote ; after which the (aid Thomas enfeoffed bis youngeſt Son of 
Barfon, with warranty from him and his Heirs, the eldeſt Son enter, and let 
it to the Plaintiff, upon whom the Defendant re · enter, u bon which re-entry 
the Action was brought, and upon a ſpeciall Verdict all this matter appear- 
ed: But it was not found by the Uerdic, that the ſaid Thomas Collard the 
Father was dead, and therfoze the Warranty was not any thing in the Caſe. 
And it was moved by Heale that the Plaintiff onght to bs barred, becauſe 
it did not paſſe by way of Cſtate, in as much as a man cannot paſſe a Free- 
hold of a Land from himſelf to begin at a time to come, and by it to create a 
particular Eſtate to himſelf, and in uſe it cannot paſſe, becauſe that by a 
bare parole an Tſe cannot be raiſed, and by giving my Land fo my Son, 
Coſin, and the like, nothing will paſſe without Livery, foz there is not cone 
ſideration toraiſe an Uſe. 

Fennor, The wozds ſhall be taken, as if he had ſaid (here I give you this 
Button reſerving an Eſtate for my life) although the wozds of reſervation 
have p2tority in their time from the ſpeaking of them, becauſe a reſervation 
cannot be but out ofa thing granted, and therfoze the reſervation (hall be ut- 
terly void, oz otherwiſe ought to be taken accoꝛding to their pꝛoper nature, to 
wit, to be in their operation ſubſequent, and ſo ſhall not hurt the Grant, and 
therfoze are not to be compared to the caſe where a man grant that after the 
death of I. S. oz after his own death a ranger ſhall have his Land, which 
Popham granted. 

And Fennor ſaid farther, that theſe wozds being ſpoken npon the Land, 
as befoze amount to a Livery. | 

Gawdy ſaid, That the wands as they are ſpoken amount to a Livery, it 
the woꝛds are ſufficient to paſſe the Eſtate, but he conceived that the woꝛds 
are not ſufficient to make the Eſtate to paſſe to the ſaid Euſtace, becauſe his 
intent appeareth, that Euſtace was not to have the Land untill after the death 
of him and his wife, and therfoze of the ſame cffec, as if he had granted the 
Landto the ſaid Euſtace after his death; and as an Uſe it cannot paſſe, be- 
— by a bare wozd an Uſe cannot be raiſed , as appeareth in divers = 
* . | ICY; 
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Mich. 12, & 13 Eliz. which is a good caſe to this purpoſe: But to lay ge- 
ner ally that an Uſe cannot be raiſed oz charged upon a perfect Contra by 
woꝛds upon good conſideration,cannot be Law; and therfoze it is to be conſi · 
dered what the Law was befoze the Statute of 27 H.8. And J thinke 
that none will deny, but that by grant of Land foz money, befoze this Dtatuts 
an Uſe was raiſed ont ef the ſame Land, foz a bargain and ſale of L nd foz 
money, and a grant of Land foz money is all one, and no difference between 
them : Andis not a grant of Land made in conſideration of marriage of my 
Don and Daughter, as valuable as a grant of it foz money? At is cleer that 
it is, and much moze valuable, as my blood is moze valuable to me then my 
money ; andtherfaze it is abſurd to ſay, that the conſideration of money raiſe 
oꝛ change an Uſe at Common Law, and not ſach a conſideration of mar- 
riage. 

And in ſuch a caſe at Common Law there was not any diverſity , that the 
party who ſo grant oz bargain foz the one oʒ the other conilderations was fei⸗ 
led of the Land granted, oz bargained in uſe, oz paſſeſſton, but th it the Wſe 
by the Contract was tranſferred accoꝛzding fo the bargain in both caſes where 
there is a conſideration ; And where through all the Law ſh ul it be ſeen 
that of any thing which might paſſe by contract, there need any ether thing 
then the woꝛds which make the contrac, as waiting oz the like teſtifꝑing it: 
And that the Law was ſo, it appeareth by the Statute of Jnrolements of bar- 
gains and ſales of Land made 27 H. 8. which enacts, that no Freehold, noz 
Uſe therof ſhall paſſe by bargain and ſale only, unlee it be by deed indent⸗ 
ed and enrolled accozding to the Statute; Ergo, if this Statute had not 
been, it had paſſed by the bargain and ſale by bare wozvs ; and in as much as 
the Statute en ac this in caſe of bargain and ſale only, the other caſes, as 
this caſe here, areas if was befoze at Common Law. And by an exception 
at the end of the ſame Statute, London is as it was at Common Law, and 
therfozenow Lands may paſſe there at this day by bargain and ſale, by woꝛd 
without deed, foz it is out of the @fatute : And how can we ſay, that the 
Statute of Uſes does any thing to alter the Common Law in this point, by 
any intent of the makers therof, wheras at the ſame Parliament they made 
an elpeciall Law in the caſe of bargain and ſale of Lande. And at this dap, 
foz the Lands in London, notwithſtanding the @tatute of Uſes, the Law hath 
been put in practice, and alwaies holden as to the Lands there to be good, if 
fold by bare Parole as it were at Common Law. And J have heard it re⸗ 
pozted by Manwood late chief Baron of the Exchcquer, that it was in queſti⸗ 
on in the time of Ring Edw. the 6th. whether the aſe of a Freehold of Land 
will paſſe upon a Contract by Parole without Deed in confideration of mar- 
riage ; upon which all the then Juſtices were aſſembled upon a doubt riſing 
in a caſe, hapning in the Star⸗chamber, and then reſolved by all the Juſti⸗ 
ces (as he ſaid.) that it ſhall paſſe ; and he ſaid, that himſelf was of this o⸗ 
pinion alſo: And to ſay, that by grant of Land at Common Law, the nſec 
had been raiſed out of the pcſſeſſiens of the Land which the Grantoz then had, 
and by it paſſe to the 1Birgaines, and that it ſhall not be raiſed and paſſed to 
another by grant of Land in conſideration of marriage, which is a moze vas 
luable conſideration then money, is abſurd and againſt all reaſon. 

And fo2 the ſolemnity, Uſes in ſuch caſes (in reſpect of marriage) were 
the cauſe that they alwaies were left as they were at Common Law, and 

not reſtrained as the caſe of bargain and ſale is, which by Common intend- 
ment may be made moze eaſily and ſecretly , then that which is done in con- 
ſideration of marriage, which is alwaies a thing publike and notorious, but 
it is not reaſonable that every Clight o2 accidentall ſpeech ſhall make an alte- 
ration of any Uſe : As if a man ask of any one what he will give oz leave to 
any of his Sons oꝛ Daughters foz their advancement in marriage, oz other- 
wiſe foz their advancemeut, this ſhall be but as a bare ſpesch oz ä — 
| cation, 


Collard aſus © 
Collard. 5 


— — —— —— es 


— — 


cation which ſhall not alter oz change any Uſe : But where there is npon the 
Speech a concluſton of a Marriage between the friends cf the parties them⸗ 
ſelves, and that in conſideration therof, they ſhall have ſuch Lands, and foz 
ſuch an Eſtate, there the Uſe ſhall be raiſed by it, and ſhall paſſe accopdingly 
to the parties, accoꝛding to the concluſion which Fennor granted. 

But by Popham, It it may be taken upon the wozvs ſpoken, that the pur⸗ 
poſe was to have the Eſtate paſſe by way of making of an Eſtate , as by way 
olf Feoffment, &c. then notwithſtanding the conſtderation expzeſſed, the uſs 
ſhall not change, noz no Eſtate by it but at will, untill the Livery made ther» 
upon : And therfoze if a man make a Deed of Feoffment, with expzeſſe conſi- 
deration of marriage, although the Deed hath woꝛds in it of Dedi & Conceſli, 
with a Letter of Attorney to make Livery therupon , there untill Livery 
made nothing paſſe but at will, becauſe that by the Warrant of Attozney, it 
apprareth the full intent of the parties was, that it ſhall paſſe by way of Fe- 
offinent, and not otherwiſe, if it be of Land in poſſeſſion : And if it be of 
Land in Leaſe, not untill Atto;zament of Tenants, which was granted by 
all the Juſtices. 

But if a man in conſideration of money makes a Deed of Gift, Grant, 
\Bargatn, and Sale of his Lands to another, and his Yeirs by Deed indented, 
with a Letter of Attozay to make Livery, if Lirery be therupon made be⸗ 
foze Jnrolement, there it hath been adjudged to paſſe by the Livery, and not 
by the Inrolement. _ 

But by Popham, where Land is to paſſe in poſſeſſion by Eſtate executed, 
two things are requiſite : The one, the grant of the ſaid Land, the other, 
the Livery to be made fherupon, foz by the bare Grant without Livery, it 
doth not paſſe as by way of making of an Eſtate: And this is the cauſe that 
ſuch ſolemnity hath been uſed in Liveries, to wit, if it were of a Peſſuage, 
to have the people out of it, and then to give Seiſin to the party by the King 
ol the dooz of the Houſe, and of Land by a Wurff and a Twig, and the like, 
which map be notorious : Pet I agree if ſhall be a good Livery to ſay to the 
partp, Here is the Land, enter into it, and take it to you and your Heirs for e- 
ver, ot for life, or in tail, as the caſe is ; Aud albeit Livery by the Aiew map 
be made in ſuch manner, yet by the ſealing of the Deed of Grant upon the 
Land, o by grant of it upon the Land without Livery, nothing paſſe but at 
will. But if therupon one party ſaith to the other after the Grant, oz upon 
it, Here is the Land, enter upon it, and take it according to the Grant, this 
is a good Livery ; But he ought to ſay this, oz ſomthing which amounts to 
ſo much, oz otherwiſe it ſhall not paſſe by the bare Grant cf the Land, al- 
though it be made upon the Land. Clench ſaid, That when Thomas ſaid to 
Euſtace, Stand forth, here ] do give to thee and thine Heirs theſe Lands, this 
amounts to a Grant and a Livery alſo; and by the woꝛds of the Reſervation of 
the Eſtate to himſelf, and his wife foz their lives, in this the Law ſhall make 
an uſe in the ſaid Thomas and his wife foz their lives: ſo that by ſuch means 
it hal enure, as if he had reſerved the uſe therof to him and his wife,and ſo it 
ſhall enure to them as it may by the Law accoꝛding to his intent, without do⸗ 
ing pꝛejudite to the Eſtate paſſed to the ſaid Euſtace ; And afterwards Term 
Mich. 36,& 37 Eliz. the Caſc was again diſputed amongſt the Juſtices, and 
then Popham ſaid, That the Caſe of Bargiins and Sales of Lands in Cities, as 
London, tc. as appeareth in Dyer 6,Eltz. are as they were at Common Law; 
To which all the Juſtices agreed, and therfoze ſhall paſſe by Bargain by pa⸗ 
role, without waiting. And by Bayntons Caſe in 6,& 7 Eliz. it is admitted 
of every ſide, that an Uſe was raiſed out of a Poſſeſſion at Common Law 
by Birgain and ale by parole, and otherwiſe , to what purpoſe was the 
Statute of Inrolements, and by the ſame caſe it is alſo admitted now to 
paſſe by parole upon a full agreement by wozds in conſideration of Marriage, 
oz the continnance of Name, oz Blood. je 
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Foz it is agreed there, that the conſideration of nature is the moſt foꝛcea⸗ 
ble conſſderation which can be, and agreed alſo that a bare *Covenant by 
wziting without confideration, will not change an Uſe, therfoze the fozce 
therof is in the conſideration, of which the Law hath great reſpec : And ther⸗ 
fo:e the don and Heir apparant ex aſſenſu patris, onely may at the doo2 of the 
Church endow his wife of his Fathers Land, which he hath in Fee, and this 
is good by Littleton, · although the Don hath nothing in it, wherby an Eſtate 
paſſe to the wife, which is me then an Uſe. Nature is of ſo ſtrong con- 
ſideration in the Law; And therupon after advice, Judgment was given fo; 
the Plaintiff : the Roll of this appeareth in Banco Regis, I Hill 35. Eliz. Rot. 
355. And upon this Judgment, a W2it of @rroz was bzought, and the Judg- 
ment afozeſaid reverſed iu the point of Judgment in the Exchequer , by the 
Statute of 27 Eliz. 


—— — — 
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Vide this caſe 12 a ſecond deliverance between Joh. Kettle Plaintiff,and George Maſon 
Coke lib. t. and Francis Efterby, Avowants, the caſe appeared to be this: Thomas 
146, & c: May was ſeiſedof the Manno of Sawters and Hawlin, in the County of Kent, 
in his Demelne as of Fee, and being (o therof ſeiſed, enfeoffed Thomas 
Scot and John Fremling and their Heirs, to the uſe of Dennis May his Son 
and Yeir apparant and bis Yeirs, upon condition, that the ſaid Dennis and 
bis Heirs ſhould pay to one Petronell Martin foz his life, an annuall Rent of 
10 l. which the ſaid Thomas had befoze granted to the ſaid Petronell, to begin 
upon the death of the ſaid Thomas; And upon condition alſo, that the ſaid 
Thomas upon the payment of 10s. by him to the ſaid Feoffees, oz any of them 
&c. might re-enter : After which the ſaid Thomas May and Dennis, by 
their Deed dated 30. May, 19 Eliz. granted a Rent-charge out of the ſaid 
Mannoz of 20 l. a pear to one Anne May foz her life, after which the ſaid 
Thomas May paid the ſaid 10 8. tothe ſaid Feotfees in perfozmance of the 
Condition afozeſaid, and therupon re⸗entred into the Land and enfeoffed a 
ſtranger ; Anz whether by this the Rent were defeated, was the queſtion: 
And it was mooved by Coke Attorney -generall that it was not, but that in 
reſpect that he joyned in the part, it hall enure againſt the ſaid Thomas by 
wap of conflrmation , which ſhall bind him as well againſt this matter of 
Condition, as it hall do againſt any Right which the ſaid Thomas otherwiſe 
had. And therfo:e by Littleton, If a Diffeiſor make a Leaſe for years, or grant 
z Reni-charge, and the Diſſeiſor confirm them, and afterwards re- enters; 
albeit Lir.there makes a Quzre of it,yet Cook ſaid, That the Diſſeiſor ſhould 
not avoid the Charge, or Leaſe which was granted by the whole Court. And 
by him the opinion is in P.11.H.7.21. If Tenant in Tail makes a Feoffment 
to his own uſe upon Condition, and afterwards is bound in a Statute, upon 
which Execution is ſued, and afterwards he re-enter for the Condition bro- 

ken, he ſhall not avoid the Execution, no more the Rent here. 
Fennor agreed with Cook, and (aid further, That in as much as every oge 
who hath Title and Intereſt have joyned in the Grant, it remains perpecually 

d. 
And therfore if a Parſon at Common Law hid granted a Rent-charge out 
of bis Rectory, being confirmed by the Patron and Ordinaty, it ſhall be good 
in perpetuity, and yet the Parſon alone could not have charged it, and the 
Patron and Ordinary have no Intereſt to charge it, but in as much as all who 
have to intermeddle therin are parties to it, or have given their aſſent to it, it 
ſufficeth. 

Gawdy was of the ſame opinion, and ſaid, That there is no Land but by 
ſome means or other it might be charged, and thertore if Tenent for life grant 
a Rent- 
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a Rent - charge in Fee, and he in the Reverſion confirm the Grant, per Little⸗ 
ton, the Grant is good in property, ſo hete. 

To which Clench alſo uſſented, but Popham ſaid, That by the entry for 
the Condition, the Charge is defeated ; And therfoze we are to 'conſider upon 
the ground of Littlet on in his Chapter of Confirmation, to what effect a Con- 
firmation hall enure, and this is to bind the right of him who makes 
the Confirmation , but not to alter the natare of the Eſtate of him to 
whom the Confirmation is made ; And therfoze in the caſe of a grant of a 
Rent / charge by the DiCeiſoz , which is confirmed by the Demiſee: the rea- 
ſon why the Confirmation ſhall make this good, is, becauſe that as the Diſ⸗ 
ſeiſee hath right to defeat the right and the Eſtate of the Diſleiſoz by his Ke- 
grelle, in the ſame manner hath he right therby to avoid a Charge,oz a Leaſe 
granted by the DiCeiſoz, which Right foz the time may be bound by his con - 
firmatian- But when a man hath an Eſtate upon condition, although the 
Feotfoz,0z his Yeirs confirm this E ſtate, yet by this the Eſtate is not alte- 
red as to the Condition, but it alwaies rematneth, and therfoze Nihil ope- 
ratur by ſuch a confirmation co pzejudice the Condition. And ſo there 1s a 
great diverſity, when hewho confirmeth, hath right tothe Land, and where 
but a Condition in the Land. And by him, if a Feoffee upon condition make 
a Feotfment over, oz a Leaſe foz life oz years, every one of theſe habe their 
Eſtates ſubject to the Condition; aud therfoze by a Confirmation made to 
them, none can be excluded from the Condition : And the ſame reaſon is in 
caſe of a Rent granted by a Feoffoz upon Condition, it is alſo ſubject to the 
Condition, and therfoze not excluded from it by the Confirmation , as it 
ſhall be in caſe of a Right. 

And to pzove this diverſity, ſuppoſe there be Grand-father , Father, and 
Don, the Father diſſeiſe the Grand-father, and makes a Feoffment upon 
Condition, and dies, after which the Grand-father dies, now the Don con- 
firms the Eſtate of the Feoffee, by this he hath excluded himſelf from the 
Right which deſcended to him by his Grand-father , but not to the Conditi⸗ 
on which deſcended to him from his Father. 

And of this opinion were Anderſon and other Juſtices at Serjeants-Inn in 
Fleetſtreet, foz the pzincipall Caſe upon the Caſe moved there, by Popham 
this Term : And as the caſe is, it wonld have made a good queſtion upon the 
Statute of Fraudulent Conveyances, if the Avowry had been made as by 
the grant of Thomas May, in as much as the Eſtate made to the uſs of Dennis, 
was defeaſable at the pleaſure of the ſaid Thomas, in as much as it was made 
by the Tenant of the Land, as well as by him who made the Conveyance, 
which is to be judged fraudulent upon the Statute. But this as the plea- 
ding was, cannot come in queſtion in this caſe : And afterwards by the opi⸗ 
nion of other three Judges, Judgment wasgiven that the Grant ſhould bind 
the ſaid Thomas May, and his Feoffees after him, notwithſtanding his re⸗ 
grelle made by the Condition, in as much as the Grant of the ſaid Thomas 
ſhall enure to the Grantee by way of confirmation. 

And by Gawdy, If a Feoffee upon Condition make a Feoffment over, and 
the firſt Feoffor confirm the Eſtate of the laſt Feoffee, he ſhall hold the Land 
diſcharged of the Condition, becauſe his Feotiment was made abſolutely 
without any Condition expreſſed in his Feoffment: 

But Popham denied this, as it appeareth by Littleton Tit. Deſcents, be- 
cauſe he hath his Eſtate ſubject to the ſame Condition, and in the ſame man- 
ner as his Feoſfoz hath it, into whomſoever hands it hapneth to come, and 
therfoze the Confirmation ſhall not diſcharge the Condition, but is only to 
bind the right of him who made it in the poſſeſſion of him to whom it is made 
but not upon Condition. 
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Morgans Caſe. 


7-0 0 Morgan Eſquire, being ſeiſed in his Demeſne as of Fee, of 
certain Lands called Wanſter Tenements in Socage, having Iſſue 
John his eldeſt Son, Chriſtopher his ſecond on, and William his poungeſt 
Son; by his laſt Will in wziting, de miſed to the ſaid Chriſtophet and Wil- 
liam thus; viz. Joyntly and ſeverally foz their lives, ſo that neither of 
them Mall alienate the Lands, and if they do, that they ſhall remain to his 
Yeirs. Robert the Father dies, and afterwards John his Don and Meir dies 
without Iſae,the reverſiou by this deſcends to the laid Chriſtopher who dies, 
leaving Iſſne. And upon this Caſe made in the Court of Wards, the twa 
chief Juſtices Popham and Anderſon agreed firſt, That upon the deviſe and 
death of the Father, the ſaid Chriſtopher and William were joyot-tenants 
ofthe Land, and not Tenants in Common, notwithſtanding the word (ſeve- 
rally) becauſe it is coupled with the ſaid word (joyntly.) But yet they as 
greed alſo, that by the deſcent from John to Chriſtopher, the Fee-ſimpls 
was executed in the ſaid Chriftopher, foz the Poyety in the ſame 4pannz, as 
if he had purchaſed the Reverſion of the whole, oz of this Popetp, and that it 
is not like to the Caſe where Land is given, and to the Heits of one of them; 
in which caſe foz the benefit of the @urvivozſhip , it is not executed to dividg 
the Joynture, becanſe the Cſtates are made at one and the ſame time toge⸗ 
ther, and therfoze not like to the caſe where the Inheritance cometh to tho 
— Eſtate by ſeverall and divided means: And a Dectee was made 
accozdingly. 
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Trin. 36. Eliz. In the Kings Bench. 


an Aſſembly made at Ser jeants- Inn, after ſearch made foz the ancient 
- K P:eſidents, and upon good deliberation taken. 

' Ifa man have two houſes, and inhabit ſomtimes in one, and ſomtimes in 
the other, if that Youſe in which he doth not then inhabit be bzoken in the 
night, to the intent to ſteal the Goods then being in his houſe , that this 
is Burglary , although no perſon bee then in the Youſs, and that 
now. by the new Statute made, ſuch an Dffender ſhall not have his Clergy, 
foz befoze the Dfatutes were made, which take away Clergy in caſe of Bur⸗ 
glary, where any perſon was put in fear, no mention was made inthe In⸗ 
ditements of Burglary, that any perſon was in the Youſe : But it was ge- 
ncrall that the houſe of ſuch a one Noctanter fregit, and ſuch Goods then there 
Fc lonice cepit, And the bzeaking of a Church in the night to ſteal the Goods, 
there is Burglary, althcugh no perſan bemmit, becauſe this is the place to 
keep the Goods of the Pariſh. And in the ſame manner the houſe of every 
one is the pꝛoper place to pzeſerve his Goods, although no perſon be there: 
And that the Law was alwaies, ſo it is to be collected by the courſe of the 
Statutes therof made, foz fir ſt the Statute of 23 H.8. doth not take Clergy 
from any in caſe of Burglary, unleſſe ſome of the ſame Family be in the 
houſe, and put in fear. And in 5 Eliz.6, The Difendoz ſhall be ouſted of his 
Clergy, if any ofthe Family be in the houſe , be they lleeping oz waking. 
And theſe Statutes were the cauſe that it was uſed of late time, to put in 
the Inditements of Barglary, that ſome perſon of the Family was then in 
the heuſe, to put them from their Clergy. But this doth not pꝛove that it 
ſhall not be Burglary , but where ſome perſon was in the houſe, ano by 
18 Eliz, Clei gy is taken away in all caſes of Burglary generally, — — 

making 
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— and accozding to it, they all agreed hercaft er to put it in Cre- 
cuttot 


——— 


— — 


Finch verſus Riſeley. 


* A this Term the caſe betweeen Finch and Riſeley was in queſtion be- 
foze all the Juſtices and Barons foz this, aſſembled at Serjeants-Inn in 
Fleerftreet, where after Arguments heard by the Councell of the parties up⸗ 
on this point only. 

If the Queen make a Leaſe for years, rendring Rent, with a Pꝛoviſo, that 
the Rentbe not paid at the day limited, that the Leaſe ſhall ceaſe, without 
making mention that it was to be paid at the receit , whether the Leaſe ſhall 
ceaſe upon the default of payment, before Office found therof ? 

And by Periam and ſome of the Juſtices, the Leaſe tall not ceaſe untill an 
Dffice be found of the default, becauſe it is a matter in Fait which deter - 
mines if, to wir, the not-payment. 

And by Ga dy, it ſhall be taken as if it had been foz the not · payment, that 
tbe Proviſo had been that the Leaſe ſhall be fozfeited: In which caſe it is 
not determined untill Re-entry made foz the fozfciture, which in the Queens 
caſe ought alwaies to be by Dffice , which countervails the re-entry of a 
common perſon ; As where the Queen makes a Leaſe, rendzing Rent, and 
foz default of payment a Re-entry, albeit the Rent be not paid, yet untill Df- 
fice formdtherof, the Rent continues. 

Popham, Anderſon, and the greater part of the Juſtices and Barons reſol- 
ved thatit was cleer in this caſe, that Ipſo facto upon the default of payment, 
the Leaſe was determined, accozding to the very purpozt of the contr ad, be- 
pond which it cannot have any bee ing, and therfoze there needs no Office in 
the caſe. But where tt is that it ſhall be fozfeited, oz that he ſhall re-enter, 
there untill advantage taken of the fozfeiture in the one caſe, oz untill re-en- 
try made in the other caſe, the Term alwaies continues by the contract; Ann 
where in the caſe of a common perſon, there is need of a re-entry to undo the 
Eſtate, there in the caſe of the King there needs an Dffice to determine the 
Eſtate, foz an Dffice in the Kings caſe conntervails an entry, foz the King 
in perſon cannot make the entry : And upon this reſolution of the greater 
part of the Juſtices in Mich. Term 31, & 32 Eliz.the ſame caſe was in queſtt- 
on in the Difice of Pleas in the Exchequer, between the ſaid Moil Finch 
Plaintif, and Thomas Throgmorton, and others, Defendants, and there ad- 
Judged by Manwood late chief Baron, and all the other Barons unanimouſ⸗ 
ly after long argument at the Bar and Bench, that the Leaſe was void upon 
default of payment of the Rent accozding to the Proviſo of the Leaſe, and this 
immediatly without Dffice foz the reaſcnsbefoze remembzed ; upon which 
Judgment was given, a Wait of Erroz was bzought befoze the Lozd Kee- 
per of the great Heal, and the Lo Treaſurer of England, where it long de- 
pended, and after many arguments, the Judgment gtven in the Exchequcr by 
the advice of Popham and Anderſon was affirmed, and that upon this reaſon, 
foz the Proviſo ſhall be taken to be a limitation to determine the Eſfate, and 
not a Condition to undo the Eſtate, which cannot be defeated in caſe of a 
Conditton, but by entry in caſe of a common perſon, and but by Dffice 
(which countervails an entry) in the caſe of the Queen. And this Judg- 
ment was ſo affirmed in Mich. Term, 36, & 37 Eliz. 


Smiths Caſe. 


3 JE was found by Diem clauſit extremum, after the death of Richard 
Smith, that in conſideration of a marriage to be had between Margaret 


Smith, and William Littleton à younger * to Dir John Littleton a 
an 
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and of 1 300. marks paid by the ſaid Sir John to the ſaid Richard, he made 
aſſurance by Fine cf his Lands (being 1741. a year) viz. Ok part therof 
of the value of 123 l. a year, of which part was holden of the Queen by 
Knights Service in Capite , to the uſe of himſelf foz his life, and after his 
deceaſe to the uſe of the ſaid William and Margaret, and the Heirs of the bo- 
dy of the ſaid William, begotten on the body of the ſaid Margaret , and fo2 de⸗ 
fault of ſuch Iſſue, to the uſe of the right Heirs of the ſaid William. And of 
the reſidne therof, being alſo holden in Capite of the Queen, to the uſe of 
bimſelf fo2 his life, and after his deccaſe to the uſe of the firſt Iſſne Male of 
the ſaid Richard, and to the Yeirs Bales of his body, and then to other If 
ſues of his body, and foz default of ſuch Iſſue, to the ſaid William and Mar- 
aret, and the Heirs of the body of the ſaid William , on the body of the ſaid 
argaret lawfully begotten, and fo2 default of ſuch Iſſue, to the right Yeirs 
of the ſaid William, with this Pzouiſo, That it ſhall be lawfu'l for the ſaid 
Richard, ro make a Joynture to his wife of the Lands limited to his Iſſue 
Males, and for making of Leaſes for 21. years, or three lives, for any part of 
the ſaid Land, rendring the ancient Rent, except of certain parcels, and that 
William died without Iſſue, and that Gilbert Littleton was his Brother 
and Heir, and that the ſaid Margaret married the ſaid George Littleton 
youngeſt brother to the ſaid Milliam, which are yet living: And that the 
ſaid Richard married Dozothy, and made her a Joynture according to the Pro- 
viſo : And that the ſaid Richard had Iſſue John Smith, and died, the ſaid 
John being his Son and Heir, and within age. 

After which, a Melius inquirendum iſſued, by which it was found, that the 
ſaid Margaret was the Daughter of the ſaid Richard, and that the ſaid Land 
was of the value of 12000 l. at the time of the aſſurance : And how mach of 
the Land ſhall be in wazd, and what Land, and what the Melius inquirendum 
makes in the caſe, was the queſtion put to the two chief Juſtices, Popham 
and Anderſon, who agreed, that the Queen now (hall have the third part, 
as well of that which was aſſured to William and Margaret, immediafly after 
the death of the ſaid Richard, as of that which was limited to Dorothy foz 
the life of the ſaid Margaret, foꝛ although money were paid, pet this was not 
the only conſideration why the Lands were aſſured, but the advancement of 
the Daughter, and now by the ſurviving of the ſaid Margaret, thee ſhall be 
ſaid to be in the whole, which was aſſured to her by her gather, and foz her ad⸗ 
vancement, andthe Land (as it appears) was of greater value then the 
money given, and may as well be thought to be given ſoz the Remainder of 
the Fee. And agrecable to this was the caſe of Coffin of Devonſhire, about 
the beginning of the Raign of the now Queen, which wes that the ſaid Cof- 
fin foz moneys paid by one Coffin his Coſin (having but Di ughters himſelf) 
conveyed his Land to the uſe of himſelf and his wife, and to the Yeirs Wales 
of his body, and foz default of ſuch Iſſue to the uſe of his ſaid Coũn and his 
Vetrs, foz which, his (aid Coſin was to give a certain ſum ct money to the 
Daughters foz their marriage: Coffin dies, his ſaid Daughters being his 
Heirs and within age, and were in ward to the Queen, the Lands being hols 
den by Knights Service in Capite : And the third part of the Land was ta⸗ 
ken from the wife of Coffin foz the life of the ſaid wife, if the Heirs continue 
ſo long in Ward. 

And it was alſo agreed by them and the Conncell of the Court, that the 
Melius inquirendum was well awarded, to certifie that the ſaid Margaret was 
the Daughter of the ſaid Richard, of which the Ccurt conld not otherwiſe 
well take Connſance, foz they thought that it was not matter to come in by 
the averment of the Attoꝛney⸗generall, as Dyer hath repozted it: But now 
by the @tatute, it ought to be found by Jnquiſition, and being a thing which 
ſtands with the fozmer Inquiſition, it ought to be ſupplied by the Me lius in- 
quireadum : foz the ſame @tatute which gives the Wardſhip in caſc where 

Land 


a” 


„ 


Gee e d eee ee ee 


7 eee 


2 a 


— — 
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Land is conveyed foz the advancement of the Wife, 02 Infants, oz foz the ſa- 
tiffacion of Debts and Legacies of the pazty by the implication of the ſame 
Statute, this may be found by Jnquiſitton ; and it it be omitted in the Ins 
quiſition, it cught to be fou3d by a Melius inquirendum, but mot to come in 
by a bare ſurmiſe. And therfoze if in the Inquiſition it befound, that the 
Anceltoz had conveyed his Land by the Melius inquirendum, it may be found 
that it was foz the payment of his Debts oꝛ Legacics , 02 that the party to 
whom, oz to whole uſe it was made, was the Don, oz Mile of the party that 
made it, and that by the very purpozt of the Statutes 32. & 34 H. 8. as by 
Fitzherbert, if it be ſur miſcd, that the Land is of greater value then it is 
found, a Melius inquirendum ſhall iſſue, and ſo ſhall it be if it be found that 
one is Heir of the part of the Mother, but they know not who is Meir of 
the part ofthe Father; ſo if it be not found what Eſtate the Tenant had, oz 
of whom the Land was holden ; ſo upon ſur miſe made, that he is ſeiſed of 
ſome other Cate, oz that he held it by other Services, by Fit zherbert a 
Melius inquirendum ſhall JNue, and upon this ozder given, it was decreed 
accozdingly this Ter m. 


Morgan verſus Tedcaltle. 


4 TN the ſame Term upon matter of Arbitrement between Morgan and 

Tedcaftle, touching certain Lands at Welburn, in the County of Lincoln, 
put to Popham, Walmeſley, and Ewens Baron of the Exchequer: Wheras 
Morgan had granted to Tedcaſtle a 100. atres of Land in ſuch a field, and 60, 
in ſuch a field, and 20. acres of Meadow in ſuch a Peadow in Welburn and 
Hanſtead, in which the acres are known by eſtimations oz limits, there be 
ſhall take the acres as they are known in the ſame places, be they moze oz 
leſſe then the Statute, foz they palſe as they are there known, and not accozs 
ding to the meaſure by the @tatute. But if A have a great Cloſe , contains 
ing 20. acres of Land by eſtimation, which is not 13. And J grant 10. as 
crcs of the ſame Cloſe to another, there he ſhall have them, accozding to the 
meaſure by the Statute, becauſe the acres of ſuch a Cloſe are not known 
by parcels, oz by meets and bounds, and ſo it differeth from the firſt caſe : 
And upon the caſe then put to Anderſon, Brian, and Fennor, they were of the 
ſame opinim ; Quod nota, 


Humble ver/zs Oliver. 


5. IN Debt by Richard Humble againſt William Oliver, foz a Rent reſerved 
upon a Leaſe foz years, the caſe was this; Thomas Plain was ſeiſed in 
his Demeſne as of Fee, of a Peſſuage in S. and ſo ſeiſed, did let it to the 
Defendant foz divers years pet to come, rendzing Rent, payable at four uſu⸗ 
all Feaſts of the year, the Leſſee entred accozdingly , after which the ſaid 
Plain by Bargain and Sale enrolled, conveyed the Reverſion therof to the 
ſaid Humble and his Yeirs, and befoze the Feaſt of the Annunciation of our 
Lady, 35 Eliz. to wit, the 1.day of February, in the ſame year the (aid O- 
liver aligned over his whole Term to one Southmead, who befoze the ſame 
Feaſt entred accozdingly, and foz the Rent due at the Feaſt the Annun⸗ 
clation of cur Lady, the Plain tiff bzought this Aion : And it was agreed 
by the whole Court that tbe Action would not lie againſt him; foz although 
Plain (if he had not aliened the Reverſion over) might have had this Action 
againſt the ſaid Oliver, notwithſtanving that he had aſſigned over his Term 
befoze, foz the pꝛivity of contract which was between them, in as mich as 
they were parties to it of either part, yet the Grantee of the Keverſton out 
no 
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net have advantage of the pzivity , he being a meer ranger to the Contrac, 


and now was but pzivy in Law by the Bargain, and therfoze now he bath 
no remedy but . again him who had the Tate at the time when the Kent 
hapned to be due; and this is Southmead, and not Oliver, The Roll of this 
caſe is in the Kings Bench, Hill. 36. Eliz. Rot. 420. ; 


—— 


Mich. 36, & 37 Eliz. In the Kings Bench, 
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Wrightman Widow, and other Defendan te; foz a Houſe and certain 

Lands in Harrow. The Caſe upon a ſpeciall Uervict was this; The 
Dean and Chapter of Chriſts Church in Oxford, were incozpozated by KB. H. 
8. by his Letters Patents, dated 4. Novemb, 38 H. 8. by the name of the 
Dean and Chapter of the Cathedzall Church cf Chriſt, &c, Oxford, of the 
Foundation of King Henry the 8th. and ſo to be called foz ever ; after which 
the ſaid Dean and Chapter was ſeiſed in their Demeſne as of Fee, ot the ſaid 
Youſe and Land, and ſo being ſeiſed by the name of the Dean and Chapter 
Eccleſiæ Cathedralis Chriſti in Accademia Oxon.ex fundatione Reg. H. 8. enfe⸗ 
olfe d Edward, late Loꝛd North therof, by their Deed, bearing date the 21. dap 
of April, .E.6, who afterwards dyed, and the now Lozd North entred, and 
did let it to the Plaintiff, who was ouſted by the Defendant , claiming ths 
ſaid Youſe by a Heaſe made by the ſaid Dean and Chapter in the time of 
Queen Elizabeth, foz divers years pet to come, and whether his entry were 
lawfull, oz not, was the queſtion, and all depends upon the miſ-naming of 
the Cozporation : But it was found that the City of Oxford, and the Uni⸗ 
verſſty of Oxford were all one, and that the Town of Oxford was made a 
City by the Charter of King H.8. 

And by Fennor, the Feoffment made to Edward Lozd North, fo2 the miſ- 
naming of the Cozporation, was void, foz he ſaid, that Accademia & villa de 
Oxford, are divers in name, and divers in nature, foz the Univerſity is ta 
the chollars and learned men there, and the Town foz the Inhabitants, 
and the name of a place is a pzincipal thing in a Cozpozation, which in a new 
Cozpozation ought to be pꝛeciſe, acco2ding to the very Letter of the Charter 
therof ; And therfoze in the caſe of Cheſter it was agreed, that Ceſtria being 
omitted, the Charter foz the Dean and Chapter there had been void. 

But by Popham, Gawdy, and Clench, thts is not ſuch a miſ⸗naming as to 
the place which ſhall make the Feoffment void : foz ſuppoſe it had been De- 
canus & Capitalis Eccleſiæ Cathedralis Chriſti in Civitate Oxon. it had been 
good, foz Oxon, & Civitas Oxon. are one and the ſame. o it is if an Yoſpi- 
tall be erected by the name of the Yoſpitall of . Johns in S.Clements ; and 
they maka a Grant by the name of the Yoſpitall of . Johns inthe Parith of 
S.Clements,it is good,foz it appear eth to be the ſame: And here if a man will 
ſay, that it ſhall go to the Univerſity of Oxford, this every one conceives to 
be the Town of Oxford, and ſo of Cambridge, and therfoze in 8 H. .it was as 
greed to be a good addition foz the place in an Action perſonall, againſt ſuch 
a one Chancello2 of the Univerſity of Oxford, and ſo it is againſt J. Redcoz 
cf the Pariſh Church of Dale, without any other addition foz the place, pet 
the Statute is, that it onght to be named el what Town, Hamlet, oz place the 
party is. And by Popham , the place in a Cozporation may well be reſem- 
bled to the Sur-name ofa man, and as a Grant made by any perſons Chri- 
Tianname, as John, Thomas, &c: is not good, ſo in a Cozpozation it is not 
good to ſay, Dean, and Chapter , Papoz, and Comminalty, and the — 
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without ſaying , of what place: And anciently men took moſt commonly 
their Surnames from their places of habitation , eſpecially men of Eſtate, 
and Artizans often took their names from their Arts, but pet the Law is not 
ſo pꝛeciſe in the caſe of Hur mames, and therfoze a Grant made by, oz to 
John, Son and Heir of L. C. oz Filio juniori I. S. is good: Wut-foz the Chri- 
ſtian name, this alwaies onght to be perfect. 

De in the caſe of a Cozporation, it ſuſticeth to have a ſufficient de monſtra⸗ 
tion of the place where the Corporation is, albeit it be not by the pzeciſe 
wozds compziſed in the, Charter: as in naming Accademia Ozon. pro Villa 
Oxon, and it is commen , of which J have ſeen divers Charters, where a 
Town was incozpozated by the name of Mayor, and Comminalty of ſuch a 
Town, as Briſtoll, Exeter, and others, which afterwards have been made 
Cities, and yet Charters made to them, and Grants made by them, by the 
name of Mayor and Comminalty of the City is good, but moze p2eciſeneſſe 
is vſed in the body of the name of a Cozpozation befoze the place to which they 
arc annexed, and pet in them, that which is but an oznament to the name 
compzchended in the Charter, ſhall not hurt the Grant, as of Chapiter, of 
D. George of Windſor, if it be of B. George the Martyr, and the like, the 
Grant by ſuch a name is good, becauſe the Martyr is but an addition of Oꝛna⸗ 
ment to the name compꝛiſed in the Charter, and it is no other but the ſame 
in re vers. Do here, if it had been Domini noſtri Jeſu Chriſti, becauſe it 
is the ſame, and is but an oznament to the wozd Chriſt compꝛiſed in the 
Charter, and ſo ſhould it be alſo if it had been Chriſti filii Dei Salvatoris no- 
ftrk becauſe it is but a true addition to the lame ; wherupon Judgment was 
given fozthe Plaintiff,as appeareth in the Kings Bench, Paſ. 3 5E Rot. 258. 

And Popham ſaid further in this caſe, that to erect an Yaſpitall by the 
name of mn Yoſpitall, in the County of S. oz in the Biſhopprick of B. and 
the like, is not good, becauſe he is bound to a place tao large, and incertain: 
But a Colledge erected in Accademia Cantabrig, oz Oxon. is good, ind ſumg 
are ſofomnded becauſe it tends but to a particular place, as a City, Town, &cc. 
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2. IA m Ejectione firmz, bzought by William King again John Bery and 

Willizm Palmer Defendants, foz two Melluages and certain Lands in 
Halſtead in the County of Leiceſter, upon a Demiſe alledzed to be made by 
Dorothy pool, and Robert Smith, the caſe upon a ſpeciall Aerdid was this; 
The ſaid Dazathy was Tenant for life of the ſaid Tenants,the Remainder over 
to the ſaid Robert. @mith and his Heirs, and they being ſo ſeiſed made the 
Leaſe in the Declaration, upon which the Action was brought. And per cu- 
riam, theLeaſe found by the Werdic doth not warrant the Leaſe alledged in 
the Declaration; foz although they joyned in the Demiſe, yet dur ing the life 
of the ſaid Dorothy it is her Demiſe, and not the Demiſe of the ſaid Robert 
Smith; but as his confirmation foz that time: foz he hath nothing to do to 
meddle with the Land during the life of the ſaid Dorothy, b ut after the death 
of the ſaid Dorothy then it (hall be ſaid to be ths De miſe of the ſaid Robert 
Smith, and not befoze , becauſe untill this time Smich hath nothing to do to 
meddle with the Land. And in a moze ſtrong caſe, If Tenant for life, and he 
in the Reverſion in Fee make a Gift in tail, for the life of Tenant for life; it 
ſhall be ſaid to be his Gift, but after his death it ſhall be ſaid the Gift of him 
in'the Reverſion, and if the Eſtate tail had expired during the life of the ſaid 
Tenant for life, he ſhall have the Land again in his former Eftate, and there 
ſhal be no forfeiture in the caſe, becꝛuſe he in the Reverſion of the immediate 
Eftate of — — had joyned in it, and therfore hath diſpenſed with that 
which otherwiſe had been a meer forfeiture of the Eſtate for life, wherby it 
was awarded by the Court that the Plaintif take nething by his Bill in 33,4 34 
Eliz. Rot. And the Judgment is entred, 4 34. Elis, Ket. 72. 
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3. In this Term I hapned fo ſee a Caſe agreed by the Juſtices in 3. & 
4+ Eliz, which was this: 

If a man make a Leaſe of two Barns, rendring Rent, and for def.ult of pay- 
ment, a Re-entry, if the Tenant be at one of the Barns to pay the Rent, and 
the Leſſor at the other to demand the Rent, and none be there to pay it, that 
yet the Leſſor cannot enter for the Condition broken, becauſe there was no 
default in the Tenant, he being at one, for it was not poſſible for him to be at 
both places together. ; 

And upon this Caſe now remembzed to the Juſtices, Popham, Walmeſ. 
ley, and Fennor ſaid, That perhaps alſothe Tenant had not money ſufficient 
to have been ready to have paid it, at either of the ſaid places, but it is ſuffi- 
cient for him to have and providg one Rent, which cannot be at two places 
together. 

And by the Caſe repozted here alſo; If Lands and Woods are demiſed to- 
gether, the Rent ought to be demanded at the Land, and not the Woood, 
becauſe the Land is the more worthy thing, and alſo more open then the 
Wood: And therfoze by the three Juſfices afozeſaid, Rent ought not to be 
demanded in any pꝛivate place of a Cloſe, as amongſt Buſbes, in a Pit, oz 
the like, — in the open and moſt uſuall paſſage tyerof, as at a Stile, Gate, 
and the like. 


4. 1 Pꝛohibition ſued out of the Kings Bench, the Caſe appeared 
to be this. 

The late Lord Rich, Father to the now Lord Rich deviſed, to his Daughter, 
for her advancement in marriage 1500. upon condition, that ſhe marry with 
the conſent of certain friends, and deviſeth further, that if his Goods and 
Chattels are not ſufficient to pay his Debts and Legacies , that then there 
ſhall be 200 l. a year of his Lands ſold to ſupply it, and dies, making the now 
Lord Rich his Executor, his Goods and Chattels not being ſufficient to pay 
the Debts of the Teftator, as was averred, the ſaid Daughter married;wich a 
Husband againſt the will of thoſe who were put in truſt co give their aſſents; 
and the Husband and the Wife ſued inthe Spitituall Court for the Legacy: 
And it was ſurmiſed that they would not allow the proofs of the ſaid now 
Lord Rich, exhihited to prove the payment ofthe Debts of his Teſtitor; and 
further, that they would charge him for the ſale of the Land; upon which 
matter the Prohibition was granted to the Delegates, before whom the mat - 
ter depended, and now conſultation was prayed in the caſe. 

Upon which it was affirmed by a Docoz of the Civill Law, that they 
will allow the pzoofs foz the payment of the Debts, accozding tur Law, 
and that the Legacy ſhall not be paid untill the Debs are ſatiſfied. But he 
ſaid, that by the Law, if the Erecutoz do not exhibit his Inventory, but neg- 
lect it foz a year, oʒ moze, that then if any omiCion oz default be in the trus 
value of the Anventozy exhibited, that then ſuch on Executoz foz this default 
(hall pay all the Legacies of his Teſtatoz, of what value ſoever they are, not 
reſpecting the Debts , oz the value of the Goods oz Chattels , how (mall 
ſoever the omiCion, 02 default be in the Anventozy z And ſo he ſaid was the 
caſe of the now ir Richard S. who did not bzing in the Inventory foz four 
years after the death of the Teſtatoz, and that in the Inventory exhibited, 
the values of every thing were found to be too ſmall, and therfoze to be 
charged by their Law, albeit he hath not Goods and Chattels ſufficient of the 
Teſtatozs. To which it was anſwered , that this was quite without reaſon, 
fo2 by ſuch means every @ubjec of the Realm may be utterly defeated, if hz 
take upon him the charge of an Trecutozſhip : And ifthis ſhall'be admitted, no 
man will take upon him the Crecution of the Will of any, and by ſuch a 
means none will have their Wills perfozmed.,, which ſhall be too inconve- 
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nient. And they ſaid farther, that in as much as Debts are to be pꝛoved by 
the Common Law of the Realm, thoſe of the Eccleſtaſticall Courts ought to 
admit in the pzoof therof, ſach p;oofs as our Law allows, and not accozding 
fo the pzeciſeneſſe of their Law : And although by their Law ſuch a Condi- 
tion as befoze being annexed fo a Legacy, ts void, becauſe that marriage 
oughr tobe free without Coercion, yet-where we are to judge upon the 
point (as we are here) if the Execution happen to be charged becauſe of the 
ſale of Land, and foz the money coming therof, a pzohibition ſhall be granted 
to the Ccclefiaſticall Judge in ſuch a caſe, wherby the Court granted a ſpe⸗ 
ciall conſultation in the Caſe, to wit, that they pzoceed foz the Legacy, pꝛobi⸗ 
ded, that they charge the Executoꝛ no further then he hath in Goods and Chat⸗ 
tels cf the Teſtatoꝛ, after his true and due Debts are ſatisfied : And that in 
the caſe of the p2oof of theſe Debts, they allow ſuch pzoofs as by the Law of 
the Land are holden to be ſufficient inſuch a caſe; Quod nota bene , as to 
the reſtraining of Eccleſiaſticall Courts in their pzoceedings , to bind any 
ſubject tonching his pzivate tempozall Eſtate, againſt all reaſon: And as to 
it, that they vo not intermeddle in any thing belonging to the Common Law 
of the Realm, as Debts, and the like, againſt the due courſe of the Common 
Law, 
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12 Treſpaſſe bzonght by Robert Cawdry Clerk, againſt George Acton 


Pide this Caſt 


foz tzeaking his Cloſe at North Luffenham in the County of Rutland, Cote lib. 3. 1. 


upon not gullty. and a ſpeciall Uerdic, the Caſe appeared to be this, to wit, Pa, 


that the Plaintiff was Rector Eccleſiæ de North Luffenbam afozeſaid, of 
which the place was parcell, and being ſo ſeiſed, was depzived of his Rectory 
by the late Biſhop of London and his Colleagues, by virtue of the high Com- 
miſſionto them and others diverted, becauſe he had pzonounced and attered 
ander ous and contumelious wozds againſt, and in depzavation of the Book 
of Comnon- prayer; But the fozm of the ſentence was, that the ſaiv Wiſhop 
by, and with the aCent and conſent of five others of the ſaiv Commiſſioners 
bis Companions, and namely which depzived him. 

And further , it was not found, that the Commiſſioners named were the 
natur all dub eus bozn of the Queen. as the Statute enads that they ſhould 
be: Am if the depzivation be void, then they find the Defen dant guilty, and 
if it were good, then they find him not guilty. And it was moved that the 
depꝛivatim was void. 

Firſt, Becauſe that wheras the Commiſſion is to them, oz any three of 
them,of which the ſaid Biſhop to be one amongſt others, it ought to have been 
the ſentenceof them all, accozding to the authority given to them , which is 
equall, and not that it was done by one with aſſent of the other. Then be- 
cauſe it is not found that the Commiſſioners are the naturall Sabjecs of the 
Queen bozn, as by the wozvs of the @tatute they ſhould be. 

Another is, becauſe the puniſhment which the Statute pꝛovides foz thoſe 
of the $inilkry which depꝛave this Book, is to looſe the pꝛoſits of all their 
Sptrituall Pzomotions but foza year, and to be impaiſoned by the ſpace of 
ſix months, and not to be dep2zived untill the ſecond Dffence , after that he 
had been once committed, and therfoze to depzive him foz the firlf offence 
was wrongfull and contrary to the @tatute. But by the whole Court foz the 
fozm of the depʒivation, it is, that which is uſed in the Eccleſialticall Courts, 
which alway names the chief in Commiſſion, that are pꝛeſent at the begin- 
ning of the Sentence, and foz the other they mention them only as here, but 
of their aſſent and conſent to it, and in ſuch caſe#we ought to give credit to 
their fozm, and therfoze tis not to be compared to an authozity given at Com- 
men Law by Commiſſion. A 
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And foz the matter that is not found, that the Commiſlioners were the na- 
turall Subjects of the Queen boꝛn, it is to be intended that they were ſuch, 
unleſſe the contrary appear: But here at the beginning it is found that the 
Queen, ſecundum tenorem & etfectum actus predict. had granted her Com 
miſſion to them in cauſis Eccleſiaſticis, and therfoze it appaateth ſufficient - 
ly that they were ſuch as the Statute wills them to be. 

And foz the deprivation, they all agreed that it was good, being done by the 
authoꝛity of the Commiſſion, foz the @tatute is to be underſtood where 
they pꝛolecute upon the Statute by way of Anditement, and not to reſtrain 
the Eccleſtaſticall Juriſdinion, being alſo but in the Aﬀirmative. 

And further by the Ac and the ir Commiſſion, they may pꝛoceed accozding 
to their diſcretion to puniſh the offence pzoved 02 confeſſed befoze them, and 
ſo are the wozds of their Commiſſion warranted by the clauſe of the Act. 

And further, the Eccleũaſticall Juriſdiction is ſaved in the Ag. 

And further, all the Bishops and Poptſh Pꝛieſts were dep2ived by virtue 
of a Commiſſion warranted by this clauſe in the Ad: And now lately it was 
agreed by all the Aufkices, that a Fine of 200. mar ks ſet upon one foꝛ a vitt- 
ous liver by the high com miſſion was warranted by virtue of the Commiſli⸗ 
on and Act: And therfoze if the Act with the Commiſſion, are to be conſider - 
ed in this caſe, wherupon it was agreed that the Plaintiff ſhould take no⸗ 
thing by his Wit ; Which you may ſee, Hill. 3 3. Eliz Rot. 3 15. 
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6. IA an Ejectione fitmæ b2zought by William Hall Plaintiff, foz Land in D. 

in the County of Somerſet, upon a Leaſe made by William Dodington 
againſt John Peart and other Defendants,upon a ſpeciall Aerdia the caſe ap⸗ 
peared to be this. | 

That one John Bꝛotun was in poſſeſſion of certain Lands in D. aforeſaid, 
which before were parcel of the poſſeſſions of the Hoſpicall or Priory of &, 
Johns in Wells, the Inheritance therof then being in the late King H. 8. by 
the Act of diſſolutions : And the King being ſo ſeiſed by his Letters Patents, 
dated 26. of March, 30 H. 8. ex gratia ſpeciali, certa ictentia # mero matu 
ſuo, granted to John Aylewozth, and Ralph Duckenfield, omnia illa Mellu⸗ 
agia Ter. Tenemt. + gardina ſua x quzcunque tunc in ſeparabilibus tenuris 
diverſarum perſonarum, which he named particularly, amongſt which the ſaid 
John 132own was one in Civitate Mellen. ac in ſuburbiis ejuſdem Civitat. 
x extra eandem civitat. within the Juriſdiftions and Liberties of the ſaid City, 
late parcell of the poſſeſſions of the ſaid Hoſpitall, and that the ſaid John 
152own had not then any other Lands late parcel of the poſſeſſions of the ſaid 
Hoſpitall, but this in D. and that this Land was quite out of the ſaid City of 
Wells, and of the Suburbs therof, and alſo out of the Liberties and Juriſdi- 
Rion of the ſaid City, and yet it was found that it was in tbe particular and 
parcell of the value, and valued in it in the Tenure of the ſaid John 13zown 
at 6 8. & d. a year, and the grant was to the ſaid John Aylewozth and Ralph 
Wuckenfield, and to the Heirs of the ſaid John Aylewozth foz ever. 

And it was moved that the Grant was good to the ſaid Ay leworth and 
Duckenfield, becauſe of the Statute of non-recitall and miſ-recitall, becauſe 
it appeareth by the particular, and value that it was intended tobe paſſed: 
And if this doth not paſſe, nothing can paſſe which was in tbe Tenure of the 
ſaid Brown, becauſe he had nothing in the places compꝛiſed in the Patent. 

But it was agreed by all the Court, that it ſhall not paſſe by the ſaid Pa⸗ 
tent in this cale, foꝛ the wozd (illa) is to be reſtraind by that which follows 
in the Patent, where it depends upon a generality, as here, and that it ce- 
fers but to that in Wells, as the libertꝑ cf that which was par cell cf — poſs 
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lesions of the ſaid Yoſpitall , and in the Tenure of the ſaid John Brown ; 
And if it were not of theſe paſſeſions, oꝛ not in Wells, &c. oz not in the Te- 
nare of the ſaid John Brown, it ſhall net paſſe, foz the intent of the King in 
this caſehxll not be wreſted accozving to the particular oz the value, which 
are things collaterall to the Patent, but accozving to his intent compziſed in, 
oz to be collected by the Patent it ſelf. 

And opham ſaid, that by Grant of omnia, terra Tenement & Heredita- 
menta ſus in caſe of the Queen nothing paſſe, if it be not ceſtraind to a cer- 
tainty, & in ſuch a Zown, oꝛ late par cell of the Poſeſſions of ſuch a one, 
oz of ſuchan Abbey, oz the like, in which caſes it paCetb, as appeareth by 
32 H.8. in caſe of the King : But if it be Omnia,terras & tenementa ſua vo- 
cat. D. in the Tenure of ſuch a one and in ſuch a Town, and late parcell 
of the poſſeſſions of ſuch a one, there albeit the Town oz the Menant ok the 
Land beutterly miſtaken, oz that it be miſtaken of what poſſeſſions it was, 
it is good, fo2 it ſafficeth that the thing be well and fully named, and the o⸗ 
ther milakes (hall not hurt the Patent. 

And the wozd of Ex certa ſcientiu, &c. will nof help the Patent in the 
pꝛincipall caſe. And the caſe of 29 E. 3. is not to be compared to thts caſe, 
foz it wagthus, 

The Kitg granted the Advowſon of the Priory of Pountague (the Prior 
being anAlien) to the Earl of Salisbury and his Heirs forever: And alſo 
the keeping and Farm with all rhe Appurtenances and Profits of the ſaid 
Priory, Which he himſelf had curing the War, with the keeping of cer- 
ta in Celbbelongingto the ſaid Priory ; the (aid Earl died, William Earl of 
Salisbum being his Son and Heir, and within age, wherupon the King reci- 
ting thathe had ſeiſed the Earls Lands into his hands after his death, for the 
Nonage of the Heir, he granted to the ſaid Earl all his Advow ſons of all the 
Churche which were his Fathers, and all the Adyowſons of the Churches 
which belong to the Prior of Pountague, to hold untill the full age of the ſaid 
Heir, &quas nuper conceſſit prefat, Comits patri, c. In which caſe, although 
the Kinghad not granted the Advowſons to the ſaid Earl the Father afore- 
ſaid, by te former Patent, becauſe no mention was of the Advowſons ther- 
of, yet they paſſe by this Patent, notwithſtanding that which follows after, 
to wit, and which he granted to the Father of the Grantee ; But there it is 
by a Sentence diſtin&, and not fully depending upon the former words, as 
here, to wit, Omnia illa Meſſnagia,ecin Wells, inthe Tenure of the party, 
parcell of the poſſeſſions of ſuch an Hoſpitall, or Priory : Lxod nota, and the 
di fterence. 

And becauſe the Defendant claimed under the firſt Patent, and the Plain ⸗ 
tiff by the latter Patent, it wis agreed, that the Plaintitf Could recover $ 
Which you may ſec in the Kings Bench. 
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7] N an EjeRione firmæ b2cught by Richard Harrey Plaintiff, foz the 
Mopety of certain Tenements in North · petherton, in the County of 
Somerſet, upon a Leaſe made by Robert Bret againſt Humfrey Farcy Deſen⸗ 
dant, upon not guilty, and a ſpectall Uerdict found, the caſe appeared to be 
this, to wit, That Robert Mallet Eſquire, was ſeiſed of the ſaid Tenemente, 
in his Demeſne as of Fee, and fg ſeiſed demiſed them to John Clark, and 
Elianor Middleton, fo: term cf their lives, and of the longer liver of them, af- 
ter which the ſaid Tenements (amongſt others) were aſſured by Fine to 
certain perſovs and their Yeire, to the uſe of the ſaid Robert Mallet foz term 
of his life, and after his deceaſe to the uſe of John Mallet his Son and Heir 
lof his body, and fo2 default of ſuch Illue, to the uſe cf the right Beirs of the 


aid Robert Mallet. ; 
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After which the ſaid Robert Mallet (having Iſſue the ſaid John Mallee, 
Chriſtian, and Elianor Mallet) died, the (aid John Mallet then being within 
age, and upon Dfice found in the County of Devon, faz other Lands holden 
of the Queen in Capite by Knights Service was k it in Ward to the 
Queen: Afterwards the ſaid John Mallet died without JCue during his Ho⸗ 
nage, and th: Lmds afozeſaid therby deſcended fo his ſaivtwo DiT2cs, ta 
whom alſo deſcended other Lands in the Coaunty of Devon, holden of the 
Queen in Capite by nights @ervice , conveyed alſo by the ſamę Fine in 
uke manner, as the Lands in North Petherton, the ſaid Chrittian then being 
of the age of 23-years, and the ſaid Elianor of the age of 15. yeaces, upon 
which the laid Chriſtian and Elianor, 12. Novemb. 3 1 Eliz. teudzed their Lis 
very befoze the Maſter of the Wards, and befozs the Livery ſued, the ſaid 
Chriſtian took the ſaid Robert Bret to husband, and the ſaid Elianor took to 
hus band one Arthur Ackland ; after which in the Utas of the Parification of 
our Lwy, 3 2 Eliz. the ſatd Robert Bret and Chriſtian his wife, levied a Fine 
of the lud Tenements in North · petherton, amongſt others to George Bret 
and John Peckſey, Sur conuſance de droit come ceo que ils ont de lour done, 
by tye name of the oyety of the Mannoꝛ of North petherton,&c. with wars 
ranty againſt them and the Heirs of the ſaid Chriſtian againſt all men, who 
tendꝛed it by the ſame Fine ta the (aid Robece Bret and Chriſtian, and the 
Pezirs ales of their bodies, the remainder to the Yeirs Males of the body 
of the ſaid Chriſtian, the remainder over to the right Yeirs of the (aid Robert 
Bret, which Fine was engroſſed the ſame Term of . Hillary, and the firſt 
P2oclamation was made the 12th.day of February in the ſame Term; ths 
ſecond, the firſt day of June in Eaſter Term, 32 Eliz. The third, the 8th. day 
of July in Trinity Term next: And the fourth Proclamation was made ths 
4th. day of October, in Michaclmas Term next after. And the ſaid Chriſtian 
died without Iſſue of her body. Mhe gth.day of February, 32 Eliz. between 
the hours of 3.8 7. in the afternoon of the ſame day. Aad the 22. of March, 
32 Eliz. the ſaid Robert Bret by his wziting tndentev, dated the ſame day and 
year, foz a certain ſumm of money to him paid, by the Queen, bargained and 
ſold, gave and granted the ſaid Teuements to the ſaid Queen, er Yeirs 
and uc ceſſors foz ever, which Deed was acknowledged the 25th. day of 
March, 32 Eliz. and enrolled in the Chancery the 12th, day of May, in the 
ſame year: And there was a Proviſo in the ſame Deed, that if the ſaid Ro- 
bert Bret ſhall pay to the Queen at the receipt of the Exchequer 5 s. of law- 
full maney, that then the ſaid Gift, Grant, Bargain, and Sale ſhall be void, 
and that from thence-fozward it ſhall be lawfall foz the ſaid Robert Bret and 
bis Yeirs to re-enter into the ſaid Wenements, and in the mean time be- 
tween the Inrolement of this Deed: And the ſaid 14th. daꝝ of Ofob.co wit, 

the 15th. day of September, 32 Eliz. the ſaid Arthur upon the ſaid Tene⸗ 
ments in North-petherton , entred and claimed the Re verſion therof in ths 
right of the ſaid Elianor his wife, by reaſon of the death of the ſaid Chri- 
ſtizn : And that afterwards, to wit, the zoth. day of February, 33 Eliz. the 
ſ.td Robert Bret to redeem the ſaid Tenements ont of the Queen, paid the 
ſaid 5 8. at the receipt of the Exchequer, which payment is there recozved, 
and enrolled accozdingly ; after which in September, 34 Eliz. the ſaid Ar- 
thur and Elianor ſued out a ſpeciall Livery of the ſaid Elianor, aut of the hands 
ef the Queen, of all the Lands ſeiſed into the hands of the Queen by reaſon 
of the Ronage of the ſaid John Mallet. And afterwards in the ſame meoneth 
of September, 34 Eliz, the ſaid Arthur andElianor ſaed ont another ſpeciall 
Livery, as Heir to the ſaid Chriſtian , of all the Lands which were in the 
Queens hands by the death of the ſaid Chriſtian, 

And ft was further found, that the ſaid Joba Clark and Elianor Middleton, 
died after the 5 s. paid as befoze, and that the ſaid Robert Bret entred the 8th. 
day el October, 34 Eljz, and then made the Keaſs to the Plaintiff , = 
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which the Detendant by command ment of the ſaid Arthur, ans with him en⸗ 
tred upon the Plaintiſt; and the gener all queſtion was, Whether the entry 
of the Defendant were lawfull : But no ouſter of the Plaintiff was found. 

And by Clench,and Fennor, a Fee-fimple paſſe at Common Law by a Fine 
levied by him in Reverfion, oz Remainder in Tail, becauſe a Fins is ſaid to 
be a Feaffment of Recozd, and by their entry and Feoffment a Fee-impls 
paſſe in ſuch a caſe at Common Haw, 

Bat by Popbam, and Gaudy, a Fee-Gmple doth nat paſſe, noz nothing but 
that which Tenant in Tail may lawfully grant over, which is foz his life, 
in which he latd, that Littleton was plain in all caſes gf Grant, although it 
be by Fue, and a Fee-ſimple tags not paſſe at Common Law, but where 
the Fee may be dzawn out of him who had the Keoverſion 03 Remainder 
in Fee therupon, if ſuch a Reverſion oz Remainder had been in a ſtranger, 
whi ch had not been in this caſo, if the Reverſton oz Remainder had been in a 
ſtranger; and therfoze a Diſcontinuance cannot be of an Jubail where the 
Reverſtm 0z Remainder is in the King. | 

Bat by them all, however it was at Common Law, it is cleer the 
Statute of Fines, that a Fee-ſimple determinable paſſe by ſach a Fine as 
ſoon as the Fine is levied, becan(e every Fine by pzeſymption of Law ſhall 
— taken to be = wherupon pzoclamation is made, untill the contrary ther 
d this is the reaſon why a Quid juris clamat is at this day maintained 
upon ſacha Fine, which was not at Common Law befoze this Statute, oz o- 
therwiſeit will never lye. And ſo it was holden lately in the Common 
Bench, in the caſe of Juſtice Wimondham, and vet we may ſee that the 
Quid jucis clamat ought to be bzought befoze that the Fine be engroſed, 
wherby it is manifeſt that now a Fee-ſimple ſhall paſſe by the Fine levied, 
fo; the poſſivility of the Pꝛoclamations, to wit, that the Pzoclamations Mall 
not be made, and to this Fee-ſtmple the Pzoclamations ſhall enure to maks 
a bar to the Eſtate-tail : But ſuch a Fine by Popham and Gawdy was nat as 
ny wrong to him who had the Reverſion oz Remainder in Fee being levies 
by him who had a mean Ne rer ſton oz Remainder in Tail, depending upon an 
Eſtate fy life, oz in Tail pꝛecedent. 

And itis cleer, that the Pzoc|amations do not make the Eſtate, but enare 
to the Eſtate made by the Kine, foz if an Eſtate be granted in Reberſton foz 
tife, oz in Tail by Fine, with Pzoclamations by ſuch a Tenant in Tail, in 
Reverſton 0 Remainder, the Pzoclamations wozk to this Eſtate, and no 
further, foz alwaies the Eſtate paſſe by the Fine, and the Pzoclamations 
make the Bx accozding to the Cſtate, which paſſe by the Fine befoze. 
But by Clench, Gawdy , and Feanor , the Fee-ſtmple which was in the 
Aueen after the Fine levied as befoze, was divelked by means of this claim 
made upon the poſſeſſion of the Qucen, {o that the Pzoclamations following 
are of no fozce to hurt the Cſtate tail, foz they ſaid, in divers caſes a poſſeſſion 
may be inveſted out of the QAeeen without Difice, Petition, oz Monftrans de 
droit, as the caſe is, where a man deviſe that his Land ſhall be ſold, and 
in the mean time befoze the (ale, the poſſeſſion of the Land cometh to the 
Queen, and afterwards the Land is ſold accozding to the Mill, the Aendee 
enter, there the Land paſſe rum the Queen ther by, and is diveſtad, and ſo 
in many other caſes. And in all caſes where the Queens Eſtate is deter- 
mined, the Subject may enter into the Land without Difice , oz Ouſter le 
main, &c. And they ſaid, if it had been in the poſſeſſion of a common perſon, 
that by ſuch a claim the fozce of the Fine had been defeated ; and this appea⸗ 
reth by the caſe between Smith and Stapleton in the Commentaries, where 
it is holden that where a Fine is levied with Pzoclamations by Tenant in 
Tail of an Advowſon, Rent, oz Tithes, by claim made by the Aue in Tail, 


befoze the Pzoclamations are paſſed, whers the Tenant in Tai! is dead, the 
ame 
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ſame is defeated, and that the Pꝛoclamations paſſing afterwards , ſhall not 
be of foxce to bar the Intail. 3 4 91 

And they ſaid, that the conveyance therof: tothe Queen after the Fine 
levied, doth not make it to be in worſe caſe ; And admit it will not ſerve a- 
gainlt the Queen, yet the claim will ſerve againſt Bret, when he had entred 
by the perfozmance of the Tonvition.  - Iu 1 

And Clench and Gawdy ſaid, that Brer hall not take advantage of this co- 
venous Deed made by himſelf, of very purpoſs to bar the party who had 
right, and to put him without remedy, no moze then where the Diſſeiſoʒ en⸗ 
feoff his Father who dies ſeiſed, he (hall not take advantage of this deſcent, 
oz if he who-hath cauſe of Action to recover Lands by Covin, canſeth another 
to enter into the Lands, to the intent to recover againſt him, and does it ac- 
cozdingly foz the Covin, the Recovery ſhall be avoided, and in the ſame mans 
ner here. | 

But Popham took a diverſity, where the Poſſeſſion oz the E ſtate of the 
Nucen is determined, and where not, foz where the Eſtate is determined, 
there the Þubject map enter into the Land without Dffice, oz ouſter le main; 
But the PoſeCion continues, there the party ſhall not come to it, 
unleſte by petition, Monſtrans de dtoit officio, oz the like, and therfoze hes 
ſaid, that if the Queen had an Eſtate pur auter vie, oz depending upon ang 
other Limitatton, if it be determined accozding to the Limitation, the par- 
ty who hath intereſt may enter; ſo in the caſe of the Deviſe put befoze. 

And if a Leaſe be made foz life, the Remainder in Tail, the Reverſian in 
Fee, and he in the Remaiuder in Tail levy a Fine, Sur conuſance de droit 
come ceo que il ad de ſon done to a ſtranger, with ywzoclamations accozding 
to the @taftute, and afterwards the ranger convey the Remainder to the 
Queen, her Yeirs and Saccefſozs, and after the Tenant foz life dies, and 
after he in the Remainder in tail dies without ſue, now may he in the Re- 
mainder in Fee enter, becauſe the Eſtate of the Queen is determined ; But 
here the Queen hath a Foe-fimple in her ſelf but determinable upon the E⸗ 
ſtate⸗tail which yet remaineth, which Fee-ſimple · in Reverſion cannot be 
di veſted out of the poſſeſſion of the Queen but by matter of Recozd, of ſo high 
nature as it is in her, to wit, by Petition, Monſtrans de droit, oz the like: Ag 
if a ReverCon oz Remainder be alienated in Mortmain, the claim of the Loꝛd 
ſafficeth thers to veſt the Reverſion in the Lozd foz the Alienation, but if the 
Reverſion oz Remainder of which ſuch a claim was made be conveyed ta 
the King, his remedy is now by Office, Monſtrans de droit, oz Petition, foz 
claim will not now ſerve him, foz this ſhall be to diveſt the poſſeſſion ont of 
the Queen, which by ſuch means cannot be done no moze then where a Re- 
verſion oz Remainder is granted to the Queen upon Condition, but he onght 
to have an Dffice to find the perfozmance of it, if it be to be perfozmed by 
matter in pais, and without Monſtrans de droit, oz otherwiſe it ſhall not be 
diveſted out of the Queens poſſeTion, yet in the caſe of a common pezſon, a 
claim will diveſt it out of them, but not ſo of the Queen. 

And theſe caſes Gawdy agreed ; but he conceived that in the caſe in que- 
tion, the claim made determines the Eſtate of the Queen, which is made 
by means of the Fine upon the Statute. 

And Popham denied the caſe put in7 H.6. tobeLaw, as it is put upon 
the opinton of Strange there, foz it is cleer, that the claim there does not di, 
veſt any poſſeſſion which was in the King by means of the Wardſhip, and 
if this be not therby defeated,the claim does not help the DiNeiſee againſt the 
Deſcent ; and this appeareth fully by Liecleron, who ſaith ſo of a Claime 
which avoids a Deſcent, to wit, that it ought to be ſuch upon which the Dil⸗ 
ſeiſee may upon every ſuch Claim made have an Action of Treſpaſſe oz A(- 
ſiſe againſt the Dilleſſoz, oꝛ him who is in poſſeſſion, if he continue his poſ- 
ſeſſion after ſuch Claim made, which cannot be in this caſe where the pol- 
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ſeCion is in the Ning, which cannot be defeated by ſuch a Claim. And in the 
Lon Dyer where the Feoffee, oz Þoztgagee of Lands holden of the Nneen 
in Capite by Knights wer vice. died befaze the day of Redemption, his Ver 
being within age, wherby npon Dffice found, the Queen had the Wardſhip 
of the body and land of the Heir, after which the Poztgagee at the day of re- 
demption me payment, and of this alſo an Dice was found, pet he could 
not entex either befoze oz after Dice, vut upon Monſtrans de drait therupon 
be had his Ouſter le main: And the reaſon why a Claim ſhall ſerve in this 
caſe between conman perſons, is, becauſe that by ſuch Claim the thing it 
ſelf is deveſted out of him who had it befoze , and therby actually veſted in 
him whamade the claim: As where a Uillain purchaſe a Reverſton by the 
Claim ofthe Lo, the Reverſion is actually in him, as it is of a Poſſeſſion 
by Entry: Bat where he is put to his Claim to deveſt any thing out of a 
common perſon, he is put to his Suit to deveſt it out of the Queen. 

Aad to ſap, that Bret ſhould not take advantage of this Conveyance made, 
to make it ge od by the Fine. 


'- IthinktheLaw to be clear otherwiſe as to this point, foz the Statute of 


Fines was made koz the ſecurity of Purchalozs and Poſeſſozs of Aand , and 
therfoze taken moze Crongly againſt them who pꝛetend Right oz Title, and 
foz the griateſt advantage that may be foz the Poſſeſſoꝛs of Lands, and ther- 
foze the Polſeſſo2 by what ever means he can, may make his Fine to be foꝛcs⸗ 
able 2 Aud therfoze the Fine upon this Statute viffereth much from a Fine 
at Common Law; foz where at Common Law an Infent being a Dilſeiſoz 
was dilſeiled by one who levies a Fine, and the year and the day paſe with- 
out claim ot the firſt Difſeiſee, now was the firſt DiMeiſee barred: yetif 
afterwards the Infant (who was not bound by the Fine) enter, the firſt 
ileiſeemay enter upon him, becauſe that by this entry the Fine at Com⸗ 
mon Law was atterly” defeated, - 


But now by the Statute , ſuch a Fine being levied with Pzoclamations, 
the firſt Diſſeiſee not purſuing accozding to the Statute, is barred foz 


ever. 

And although the Anfant enter at full age, and undoes the Fine as to him- 
ſelf, yet this Fine remains alwaties to bar the firſt Diſſeiſſee, and makes 
that the Infant hath now Right againſt all the wozld, and ſo now takes ad- 
vantage there: And this is the intent of the Statute foz the repoſe of Cons 
troverſtes and Suits, and the quiet of the people. 

And if I pzxcure a Fine to be levied on purpoſe to bar another of his Aci- 
on, which he may have againſt me foz the Land, pet I ſhall take advantage 
of this Fine, and the other (hall have no advantage againſt me, becauſe of 
this Covin, foz if this ſhould be admitted, it will ccuntervail the benefit 
which is intended to be by means of the Statute of Fines. 


And it a Diſſciſoz enfeoffee another upon Condition, to the intent that a 
Fine with P2eclamations ſhall be levied to the Feoffee to bar the Dilleiſee, 
and after the Dilleiſee is barred, the Diſſeiſoz enter foz the Condition, he 
ſhall vet take advantage of the Fine againſt the Dilleiſee. 

And Popham put a caſe which was in this Court, 23 Eliz. upon a ſpectall 
Uerdic which was between Okes Plaintiff, upon the Demiſe of Joba late 
Loꝛd Sturton of Cottington which was this. 

The Lord @turton was Tenant for life of certain Lands in Lighe in the 
County of Somerſet, the remainder in Tail to Charles late Lord Sturton, 
Father to the ſaid John Lord Sturton; and the ſaid Charles Lord Sturton, 
diſſeiſed the ſaid Lady @tnrton, and levied a Fine of the ſaid Land to Cot- 
tington and his Heirs, with Proclamations according to the Statute, and war- 
ranted it againſt bim, and his Heirs, 

\ 
EY And 


— _ 4 — 
—— — — 


66 Earl of Shrewsbury werſus 
Sir Thomas Stanhop. 6 


And the (aid L Charles dyed befoze the Pꝛoclamations paſt, and the 
Warranty deſcended upon the ſaid Jobn Ld Sturton, after which, am 
Lefoze the P2oclamations paſt, the ſaid Lady Sturton entred upon the ſaiv 
Cortingron, after which the ſaid Lady died, and after her death and all the 
P2oclamations paſt, the ſaid John L92d Sturton as Yetr in Tail entred, and 
made the Leaſe to the ſaid Okes, whom Cottington the Defendant en- 
tred; as under the right of the ſaid Cottington the Conuſee. And J percei- 
ving the Court trongly to incline upon the matter of Warrarity , that it 
ſhall bar the entry of the Betr, and make a diſcontinuance againſt him, ac» 
ca2ding to the inference which is taken by Littleton in his Chapter of Diſ- 
continaance, becauſe the truth was, and ſo acknowledged to the Court al» 
though it were omitted in the Uervic) that the ſaiv Charles Lozd Sturton, 
was att ainted of Felony and Þurther, and ſo the blood cozzupted between 
the ſaid Charles and John Lozd Sturton, wherby in a new Action the Garran- 
ty had not hurt the Title of the ſaid Lo2d John. | 

A then moved the Court upon the other point of the Fine with Pꝛoclama⸗ 
tions; amd the Court alſo agreed in this point, if the Warranty had not 
been, that yet the Fine with Pzoclamations (hill bar the ſaid Joba Lo 
Sturton, notwithſtanding the entry made by the Lady Sturton were befozs 
the Pzoclamations paſt, becauſe that not withſtanding his regreſſe made, 
the Never ſion re in Cottington not defeated by his regreſſe, in reſpec 
of the Statute whch makes that the F ine remains effecuall againſt the Heir 
iu Mail, if nothing be done by him to undo it befoze the Pzoclamations paſt 
as by claim, regreſſe, and the like; but the Act of a ſtranger ſhall not help 
him, wherby Judgment being therupon given againſt the (aiv Okes, the 
ſaid John Lozd Starton (toad ſatiſfied, and the Cottingtons enjoy the Land to 
this day; wheras, if this opinion of the Court had not been on anew Action, 
the ſaid Sir John might have been relieved againſt the Warranty. 

And Gaudy ſaid, that this was a very good Caſe for the point upon the 
Statute in this caſe. | 


Earl of Shrewsbury verſus Sir Thomas Stanhop. 


Gilbert Earle 8. Allbert Earl of Shrewsbury bzonght a Scandalum Magnatum again 

of Sbre wibun, Sir Thomas Stanhop Knight, and it was upon the Statute Tam pro 

againſt Sir Domina Regina quam pro ſeipſo, &c. Foz that communication was had be- 

O_ - tween the ſaid dir Thomas, and one Francis Fletcher, of divers things tonch- 

— — Magna- —— ſaid Carl, the ſaid Francis at ſuch a day and place, ſaid to the ſaid 
lum. Mas, 5 

My Lord (the ſaid Earl meaning) is a Subject (innuendo) that the ſaid 

Earl was a Subject of the now Queen) the ſaid Sir Themas then and there 

ſaid of the ſaid Earl theſe ſlanderous words, to wit, he (intending the ſaid 

Earl) is ſorry for that (meaning that the ſaid Earl was ſorry that he was then 

a Subject to our ſaid Soveraign Lady the Queen) that is his grief (meaning 

that it was grief to the ſaid Earl, that the ſaid Earl was Subj. & to the Queen) 

to the damage of the ſaid Earl of 20000. To which the ſaid Sir Thomas Stan⸗ 

bop ſaid, that a queſtion was formerly moved between the ſaid Earl and the 

Defendant, touching the ſabverſion and drawing away of certain Weares 

heretofore erected by the ſaid Sir Thomas at Shelſozd, in the ſaid County of 

Nott. where the Action was brought to ouſt che River of Trent there, & that 

for the ſubverſion therof a Petition was exhibited to the privy Councell of 

the Queen, before the ſpeaking ofthe ſaid words, by certain Inhabitants of 

the County of Lincoln, and divers other places not known to the Defendanc, 

with the privity, allowance and knowledge of the ſaid Earl, which Petit ion at 

the time of the ſpeaking of the ſaid words, depended before the ſaid Councell 

not determined, wherupon at the day and place compriſed io the Declarati- 

on, 
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on, there was Communication between the ſuid Defendant and the ſaid Fran- 
cis Fletther concerning their purpoſe to have the ſuid Wears ſobverted, and 
touching the ſaid Petition, upon which the ſaid Fraticts ſaid to the ſaid De. 
ſendant, the maxter (meaning the Petition aforeſaid, hanging und etermided 
before the Couricel! aforeſaid) is to be heard before the ptivy Councel mes- 
ging che tore ſaid Councefl of the Queed) and whit their Honbürs (mean 
ing the Councell aforeſuid ) determine my Lord (the aforefaid Eat f meaning) 


will willi ly obey : To which theTaid Francis then there anſwered ſ ng, 
My Lord (the aforeſaid Eatl — is a Subject, upon which the ſaid De- 
ot the fail Petition; us of the order 


fendant (they then haying ſpeech ds 
checruponto be taken by the ſaid Councell) anſweted faying, be words com- 
priſed in the Declaration, 3 — e was forry, — fieved that he 
was ſubjeſt to the order to be made upon the Petition aforeſaid by the ſaid 
Councell, and averted that this was the ſame ſpeech upon which the A- 
Qion wasgrounded : upon which it wis demurred in Law, and for cauſe 
ſhewn according to the Statute it was alledged that the bar was defeRive, be- 
cauſe it isnot alledged at what place, nor by whom, nor againſt whom the 
Petition u exhibired ; and aſſo becauſe that by the Bar the matter of the 
Declaration is not confeſſed, avoided, or traverſed, arid alſo that the Bar 
was inſufficient : And it ſeemed to Fennoz, that the matter of the Bar bad 
been ſufficient if it had been well pleaded: but the Pliintiff alledgeth the 
words to be ſpoken in one ſence in the Affirmative, and the Defendant ſhews 
matter alſo in the Affirmati ve which proves the words to be ſpoken in ano- 
ther ſence then the Declaration imporrs, and two Affirmatives can never 
make a good Iſſue, and therfore the Defendant ought to have taken a traverſe 
to that which is compriſed in the Declaration, and for want of this traverſe 
the plex in Bar is not . wy 

Gawvy ſaid, that the Bar is not ſufficient neither in matter not form; not 
in matter, becauſe that wheras Fletcher ſaid, that the ſaid Eatl was a Subject, 
this can have no other ſence, but that he was a Subject to the Queen in his 
Allegiance and ber Soveraignty, and ſo much is.drawn out of the courſe of 
their former ſpeech, and therfore the anſwer which the Defendant made to 
it refers to his ſubjection of alleagiance, and not to the mattet of obedience, 
which he owed to the order of the ſaid Councell, and if it cannot have any 
other ſence in good underftanding, he cannot help himſelf now by an Innu- 
endd, which is in it ſelfe according to common intetidment, contrary to that 
which the nature ofthe words in themſelves do purport: And if it had been 

ood for the matter, yet it is not good for the form, for want of a Traverſe, 
or without the Traverſe the plea is ñot anſweted in that cafe which is laid to 
the charge ofthe Defendant, | 

But Popham and Clench held ſtrongly to the contrary, and that this Bar 
is good in matter, and (astheczſe is) cannot be otherwiſe, and that the 
form alſo is good enough, and yet the two Aﬀrmatives cannot make a good 
Iſſue: but in ciſe oftwo Aﬀirmatives, a Traverſe ſhall not be, but where 
the Affi matives do riot agree in one. As if the Defendant in Treſpaſſe In- 
titles himſelf by the Feofftnent of a ſtranger, and the Plaintiff reply, and 
maintain that the ſame ſtranger did enfeoff him, this cannot make a good Iſ- 
ſae without a Traverſe of che Feoffnent alledged ro be made to the Defen- 
dant. 

But in the ſame caſe if the Plaintiff ſaith, that true it is, that the ſtra 
enſeoffed the Defend ant, but this was to the uſe of the Plaintiff and his 
Heirs, there no Traverſe ſhall be on the Plaintiffs part, becauſe as to the 
matter of the Feoffment ic aprees with che Defendant, in which caſe it ſhall 
not take any Traverſe, but chere the Traverſe ſhall come onthe Defendants 
part to maintain the Feoffment to his own uſe, Abfque hoc, thet che Feoff- 


meat wa $ to the uſe of the Plaintiff, for now that which the ——_ — 
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(albeit it be in the Affitmative) yet it is a Traverſe to that which the Plaintiff 
hath alledged, and therfore he needs not traverſe the plea: And ſo a diverſi- 
ty where the Affirmative is, to traverſe that which is alledged by the other 
party, and where not, for in one caſe the concluſion ſhall be with a Traverſe, 
and in the other not: Then in this cafe when the Plaintift alledged that the 
Defeadant ſpake theſe words, which pzima facie ſhall be intended co be ſpo- 
ken iu this ſence, as the Plaintiff bath alledged, although no Innuendo had 
been in the caſe, for if it ſhall not be ſo intended without the Jnnuendo, the 
Annuendo will not help it, yet when the Defendant hath declared the circum- 
ſtance wherupon theſe words were ſpoken, and then the ſpeaking of them 
therupon, now he hath confeſſed the very words themſelves to be ſpoken, 
but upon the circumſtance diſcovered to be in another ſence then pzima 
facie, they are to be taken, and therfore he ſhall not take a Traverſe, for he 
acknowledgeth the very words, but not the intendment which the very Law 
pꝛima facie preſumes upon the words, and therfore ſhall not take a Traverſe; 
for this intendment of Law being anſwered by matter expreſly in the plea 
ſhall never betraverſed, as in thecaſe put of a Feoffmenc, pzima facie, it ſhal 
be intended to be to the uſe of the Feoffee, yet when the ot her party main- 
tains that this Feoflmeot was to his uſe, he ſhall not take a Traverſe to that 
which the Law intends and preſumes. 

And if a man upon ſpeech had with a Hunter, ſaith, That he hath niurthcrs 
ed all the Yares within 7.miles of his hoaſs, and another anſwer and ſay, 
be is a Purtherer indeed, wherupon the Hunter brings an Action upon the 
Caſe againſt him, ſor ſaying, that the Plaintiſ was a uartherer, e Action 
will well lye. 

Yet when the other ſhall diſcoyer the communication wherupon the words 
were ſpoken, this ſhall be a good Bar without a Traverſe,yer ifit be true that 
there were no ſuch communication between the parties as is ruectioned inthe 
Bar, the Plaintiff then hath good cauſe of Action, and there he may well 
ſay, De injuria ſua pꝛopꝛia abſque tali cauſa, and this being found ir ſhall be 
againſt the Defendant. 

So upon ſpeech of a Butcher who had killed a 10co. Oxen in year, and 
one hearing it will ſay, that he is a nctable Purtherer, this upon the matter 
diſcloſed is not actionable. 

And it ſhall be miſchievous by a Traverſe or by pleading generally not guil- 
ty, to put ſuch ſpeciall matter in the mouth of Lay- people to give their Ver- 
dict upon, being ignorant, and ther fore eaſie to be miſcarriedin thelr judg- 
ment, and ther fore ic ſhall be the rather admitted by ſpeciall pleading to be 
put tot he judgment of the barred Judges, then into the mouths of lay Gents 

And here when Fletcher ſpeaking of the order to be taken by the Coun- 
cell, upon the Petition ſaid, that the Earl would obey their ozdcr , to which 
the Defendant anſwered, that he knew not what the Earl wauld vo, the ſaid 
Fletcher ſaid therupon, that he was a Subjec, and what was the intent of 
Fletcher in ſaying ſo ? no other, but that becauſe he was a Subject, therfore 
he ought to obey ; and if it be ſo to be underſtood, as of neceſſity it ought, 
(or elle they were not ſpoken by Fletcher to any purpoſe, which cannot be 
intended) then ſhall the words following (being ſpoken therupon by the De⸗ 
fendant / be taken to be ſpoken in anſwer to the matter of the Speeches ſpo- 
ken by the ſaid Fletcher, and this, is that he was ;ſorry, and it way his grief 
that he muſt be ſo ſubjeR as to be bound therby to obey their Order: as if a 
man ſaith to another, that he was ſorry that he was ſo ſubjed, that he muſt 
obey a Judgment againſt him in the Queens Caurt, this is no cauſe of Acti- 
on, for this tends but to his ſubjection to the Law , or good order, or the 
like, which do not give cauſe of Action: Ast if one ſaith of another, that he 
is of the Temple, who allaies rebell againſt the Toverncurs cf the ſain 
bouſe, then ſaith another to him, Mill you then ſayand maintain 2 1 

a u: 


Earl of Shreyysbory verſus 
Sir Thomas Stanhop. 


— — 
— — — 


a Rebgll, yes, ſayes one of the other, J will vo ſo; If an Action be broughe 
for the laſt words, the Action will lye, but if the other diſcover the circum. 
ſtances of the Speech in the Bar, herupon it was ſpoken, the Action will 
not lye: And this the Defendint may well do without traverſing chat 'which 
is alledged, becauſe he acknowledget h it, although in another ſenſe, then 
the Lad ima Facie imporrs upon the Declaration. 

And i in Speech between two, one of them ſaith of a ſtranger , that he 
bath treacheroufly betrayed his Friend in revealing all his ſecrets, and ccun- 
cell, wherupon the other then ſaith, that he hath dene as a Traytoz ther- 
in, and che other ſaith to him aga in, he is a Traptoz, and be anſwering to 
it, ſaith, true, he is a Traytoz; Now if the ſtranger brings an Action of the 

Caſe againſt him, for ſaying of theſe laſt words, Pzima'Facie, it imports 
good cauſe of Action, without any Innitendo, as that he intended therby 
that he was a Traytor to the Queen, becauſe the words in common intend- 
ment hare ſuch aſence, yet upon the matter diſcloſed by way of Bar, with 
the circumſtances how they were ſpoken, the Plaintiff ſhall be barred, if be 
cannot maintain that they were ſpoken without ſuch a cayſe, which alter the 
intendment that the Law hath otherwiſe of the word. | 

And Gawdy agreed alſo, that in ſuch caſes the Defendant may plead the 
generall Iſſue, and upon the matter alſo the Jury ought to find him not 

ilty. | WP 

9 510 Popham and Clench ſayd, that this was a dangerous matter to be 
put in the mouthes of the Lay Gents, as bath been ſaid before, ind therfore to 
put it ta the ludgment of the Law by pleading. | | 
And for the exception they ought to have ſhewn here, where, by whom, 
and againſt whom the Petition was delivered, to this they ſaid , that the ex- 
ception was to no purpoſe, for this was but a conveyance to the Speech uſed, 
which Speech was the ſubſtance of the Bar; and in this they put the caſe 
of the Lord Cromwell which was in this Court, 22 Eliʒ. Not. 752. Ia an A- 
ction upon the Statute of candalum Magnatum, by him brought againſt 
Thomas Die Clark, for ſaying to the Lord Cromwel, At is no news though 
ycu like not of me, foz you like of thoſe that maintain Sedition againſt the 
Queens puteedings; in which the Defendant ſaid , that he was Wicar of 
North Linh, in the County of Norf. and that the Plaintff mentionsd eng 
Vincent Goodwyn Clark at ſuch a time, and one lohn Trendle at ſuch ano- 
ther time, ueither of them being licenced to preach in the laid Church, a- 
gainlt the will of the ſaid Defendant, and ſhew how they ſeverally pzeached 
there in their Sermons (and ſhew certainly in what point) Seditious Do⸗ 
rine againſt the Laws of the Church, as againſt the Croſe uſed in Bap- 
tiſme, and the wearing of the @urplice, and that afterwards ia ſpeech ther- 
upon between the ſaid Plaintiff and him, the Plaintiff ſaid to the Defendant, 
That the Defendant was a falſe Knave, and ſaid in Engliſh words, that he 
liked not of the Dcfendant ; wheru pon the Defendant ſaid the words com- 
priſed in the Declaration Jnnuendo, That he liked of the ſaid Goodwyn and 
Trendle who maintain @edition (Innuendo) ſeditious Deqrine ag inſt the 
Nueens pzoceedings. Janne nde predift Leges & Stat. Eccl fie hujus regni 
Angl.&c. And the Plaintiff was put co anſwer, Scilicet de injuria ſua pro- 
pria abſque tali cauſa, &c. | 

Aud note in this caſe, the Defendant would firſt have juſt. fied for the mat- 
ter preached by one, and it was not allowed by the Court, but he was put to 
ſpeak tu-both, or otherwiſe it had not been good, becauſe his ſpeeches were in 
the plurall number. to wit, That he liked of thoſe 7 refers to mo;e then 
to one. And it was ſaid int his caſe, that the word (@ubject) might have ſe- 
verall ſignifications according to the circumſtance wherupon it is ſpoken; As 

Subie generally without more, is to be intended of the Queen, but accord- 

ing to the circumſtance, it may be 2 of England, or Subject ofAre- 
and, 
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land, or Subject to the Law, or ſubject to any other authority, or power ſet 
over him, or ſabject to his Affection. * 

And if a man ſaich of another, that he is a bνιꝭ⁊ id. and therfore he ought 
to ſerve the Queea ia her Wacrs, and he anſwera, that he is ſorty faz that. 
and is grieved ta; it, no Aion willye for this, becauſe the grievance refers 
to ſervice, which is to be done, and not to bis Sabjection as a Subject. 


Dillon verſa: Fraine. 
Cook lib. 1. — of his Cloſe at Taveſtock in the: Cornty ot Devon, called 
130, by the , Seden, upon not gutity, and a ſpeciall Urrvic, the caſe TRAD to be this, 
ame of chud- to we, that Sir Richard Chudleigt Knight, was Teiſed in his Demeſne as 
* of Fee, of the Jars; of Heſcot, with the Appurtenances, in the County of 
Devon, of which the (aid Clofe was parcel, — . 3, & 4 
Phil. & Mar. by dis Deed of Fevffment, of the ſame date ed Hir Tho. 
Saintleger and others, and their Beirs, of the ſaid Mannoz, to the 
uſe ol the ſaid ir Richard n and his Yeirs, of the body of the ſaid 
Elizabeth, then the wife of Richard Bainfield Eſquire, lawfully begotten, and 
foz default of ſuch Ane, to the uſe of the (aid Sir Richard Chudlelgh, 
and of his Yeirs of the of other wives, ol other perſons lawfully begot- 
ten: And foz default of ſuch Peirs, then to the uſe of the perfozmance of the 
Mill of the laid Sir Richard Chudleigh foz 10. years after his deceaſe,and 
after the laid Term ſiniſhed, then to the uſe of the ſaid Dir John Saintleger 
and his Co-feoffeesand their Peirs,vuring the life of Chriſtopher CMdleigh, 
on and Heir apparant ofthe ſaid Sir Richard, and after the death of the ſaid 
Chriſtopher, then to the nſe bf the firit Auue Male of the body of the laid 
Chriſtopher, and to the Yeirs Pales of the body of this firlf Jſue Pale, 
and foz default'of ſuch Iſſue, to the ſecond Jfſne Pale of the bovy of the 
ſaid Chriſtopher, x to the Heirs Pales of the body of this ſecond JAUue Pale, 
and ſo ta the tenth Jae Pale: And foz default ofſurh Iſſne, then fo the uſe 
of Thomas Chudleigh, another @on of the ſaid Stir Richard, andof the Þetrs 
of his body lawfully begotten ; And foz default offuch Jae, tv the uſe of O- 
liver Chudleigh another Don of the ſaid dir Richard, and of the Ycirs of his 
boby lawfully begoften : And foz default of ſuch Ine, to the uſe of Nicholas 
Chudtrigh another Son of the ſaid ir Richard, and of the Meits of his body 
lawfully begotten, and fo; default of ſuch Jſſne, to the right Heirs of the ſaid 
Sir Richard Chudleigh foz eber; wherby they were ſeiſed accodingly, after 
which the 17h. of Novemb. 5, & 6. Phil. & Mar. the ſaid Six Richard died 
without any Yeir of the bady of any of the wives befoze mentioned: Aud 
aller that the ſaid Chriſtopher took to wife one Chriſtian Strecheley , after 
which, to wit, the 1th. day of Auguſt, 1 Eliz, the ſaid Str Joha Saintleger 
and the other Feoffees, by their Deed of the ſame date, enfeoffed the faiv 
Chriſtopher ofthe ſaid Mannoꝛ, to have and fo hold to him and his Yeirs foz 
ever, tothe uſe of the ſaid Chriſtopher and his Heirs, the ſaid Oliver Chud- 
leigh then being living, after which, to wit, the 2oth, day of September, 3 
Eliz, the ſaid Chriſtopher had JCue of his body lawfully begotten, one Strech- 
ly Chadleigù his firſt Aue Pale: And after tdis, to wit, the 30. day of 
March, 5 Eliz. the ſaid Chriſtopher had Iſſue of his body lawfully begotten, 
one J ohn Chudleigh his ſecond ſue Pale, after which, to wit, the firſt day 
of July, 6 Eliz, the ſaid Chriſtopher by his Deed indented bf the ſame date, 
and inrolled within fir months, accozding to the @tatute bargained and ſold 
the ſaid Pannoz to ir John Chicheſter Knight,and to his Yeirs, and in the 
interim alſo between the date of this Deed, and in the inroſement therof, to 
mit, 'the 6th. day of July, in the ſame 6th. year, by his Deed of the ſame date, 
the Fri Chriſtopher enfeoffed the ſaid Sir John Chichefter and his Yeirs of 
the lald Pamnoz, and by the ſame Ded warranted it foz him and his Veirs, 
to 
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Chicheſter entred into the ſaiv Mannor, after which , to wit, the firſt dap of 
October, 12 EH. the ſaid Chriſtopher died, after, which the th. day of No- 
vember, 13 Elix, theſaiv Strerchley Chudleigh died without Atiue of his boy: 
And after the death of the (aid ir Richard Chudleigh, to wit, the 6th. dap of 
Septembety 7 Elit. the (aid Sir John Chicheſter d ane Philip Chiche» 
ſter and his Hertz of the ſaid Panoz, to the uſe of the ſaid Philip and his 
Yelrs. | 

And the ſaid Cloſe being Copyholy and Cuftomary Land of the ſaid Þan- 
noz demilable by the Lom of the lame Pannoz, oꝛ hig Steward , foz the time 
being, f life oz lives by Copy of Court-roll, ing to the cuſtom of the 
ſaid Mamoz. | 

. lad Philip at a Court holden at the ſaid anna, faz the ſaid Pannoz, 
the gti. un of December, 1 5 Elia. by Copy of Conrt-roll granted the (aid 
Cloſe tothe ſaid John Frain, foz Term of his life, accoping to the cuſtom of 
the laid Yannoz, after which, to wit, the 1 I th. daꝝ of March, 28 Eliz. the ſaid 
John Chudleigh being now Yeir to the ſaid Chriſtopher , enfeoffed the ſatd 
William Dillon of the ſaid $ÞPaunoz, to have and to hold to him and his Yeirs, 
to the uſe i the ſaid William and his Heirs foz ever, wherby he entred, and 
was ſeiſed, untill the ſaid John Fraine entred into the ſaid Cloſe upon him, 
the 8th. da — 30 Eliz, upon which entry of the ſaid Fraine this A. 
ion is banght. 

And fozdifficulty of the cafe it was adjourned into the Exchequer\Chamber 
befoze all the Juſtices and Barons of the Exchequer ; And there it was as 
greed by all, that a Warranty deſcending upon an Infant ſhall not bind him, 
in caſe that the entry of the Infant be lawfull into the Land, fo which the 
Warranty is united : But the Infaut cught in ſuch a tale tu look well that 
he do not ſuffer a deſcent of the Land after his full age, befuze he hath made 
his re-entry fo; then the Warranty, when he is ts have an Action foz the 
Land, ſhall bind him. 

And they agreed alſo that a —— DiCeiſoz , oz any other 
who hath the Pannoz of which it is parcel by wrong, ſhall be avoided by the 
Diſleiſee, 0zany other whs hath right to the Pannsz by his entry oz recove- 
ry of the Panoz. 

And ſo by Popbam it was agreed by the Juſtices in the caſe of the Manne 
of Haſſelbury Brian, in the County of Dorſet, between Henry late Earl of 
Arundell, aud Henry late Carl of Northumberland: but then he ſaid, that 
it was agreed, that admittance upon ſurrenders of Copyholders in Fee, to 
the uſe of anther, oz if an Meir in caſe of a Deſcent of a Copyhold were 
good, being made by a DiCCeſſoz of a Pannoz, oz any other who hath it by 
Tozt, becauſe theſe are ads of neceſity, aud foz the benefit of a cranger, to 
wit, of him who is to have the Land by the ſurrender, oz of the Heir: And al- 
ſo Grants made by Copy by the Fecffee, upon condition of a Pannoz , be- 
foze the Condition bzoken, are good, becauſe he was lawfull Dominus pro 
tempore. 

And loꝛ the matter upon the Statute of 27 H 8. what ſhall become of this 
future uſe ii mites to the firſt, ſecond, and other Iſſues Pales not in Eſſe at 
the time of the Feoffment. - N 
Ewens, Owen, Bateman, and Fennor ſaid, That an Uſe at Commom Law is 
no other then a confidence which one perſon puts in another, for a confidence 
cannot be in Land, or other dead thing, but ought alwaies to be in ſuch a 
thing wh:ch hath underſtanding of che truſt put on him, which cannot be no 
other then ſuch a one who h th reaſon and underſtaa ding to — what 
the other hath committed to bim, which confidence hall bind but in privity, 
and yet the confidence is in reſpect ofthe Land, but every one who bath the 


Land is not bound to the confidence, but in privity ſhall be ſail) to * 
eit 


to the ſald Sir John Chicheſter and his Meirs whernpon the (aid Sir John | 
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Heir, and rhe Feoffee who hath knowledge of the confidence, and in hm who 
cometh to the Land by Feoft nent without conſideration, albeit he hath no 
knowledge cherof, an I yet every Feoffee is not bound althong he hath 
knowledge of che confidence, as an Alien Perſon, Attaint, and the like, not 
the King, he ſhall not be ſeiſed to anothers uſe, becauſe he is not compelli- 
ble to perform the confidence; nor a Corporation, becauſe it is a dead body, 
although it conſiſt of naturall perſons; and in this dead body a confidence 
cannot be put, but in bodies natutall. 

And this was the Common Law befoze the @tatute of 27 H. 8. Then the 

Letter of the Statute to execute any Uſe befoze that it hapneth to be 
an Uſe in Eſſe ; foz the are, Where any perſon is ſeiſed to the uſe of 
any other pecſon, that in ſuch a caſe, he who hath the Ne ſh il have the 
ſame Eſt te in the Land which he had befoze in the Uſe ; Ergo, by the very 
letter of the Law he ought to have an Eſtate in the Uſe, and there enght ta 
be a perſon to have the Uſe befoze the tatute intends to execute any poſleſſi» 
on to the Ule, foz the wozds are expꝛeſſe, that in every ſuch caſe be (hall have 
it, therfoze not another : And therfoze the Statute had purpoſe fo execute 
the Uſes in poſſeſſion, Reverſion, oz Remainder, pzeſently upon the convey- 
ance made to the Ales: But foz the future Uſes which were to be raiſed at 
a time to come upon any contingent, as to the Infants here, not being then 
bon, the Statute never intended to execute ſuch Uſes untill they happen to 
have their beeing,and in the mean time to leave them as they were at Com⸗ 
man Law, without medling with, oz altering of them in any manner untill 
this time, and if befoze this time, the root out of which theſe contingent 
Uſes ought to ſpzing be defeated, the Uſe foz this is utterly deſt coped, and 
hall never afterwards have his being: as here by the Feotfm:nt made by 
the ſaid Sir John Saint leger and his Co-feoffees, who then were but as Te⸗ 
nements pur auter vie, to wit, foz the life of Chriſtopher, and which was 
a fozfeitare of their Ef:te, and fo2 which Oliver Chudleigh might hive en- 
tred, it being befoze that the ſaid Strechley oz John Chudleigh were bon, 
the pzivity of them from Slate. being the root out of which this future aſe 
ought to have riſen is gone and deſtroyed, and therfoze the Contingent Uſes 
utterly therby overthrown. 

As if befoze the Statute of 27 H. 8. Tenant to; life had been, the remain 
der over in Fee to an Uſe : It the Tenant foz life had made a Feoffinent in 
Fee, and he inthe Kemainder had releaſed to the F eoſfee, the Uſe had been 
gone foz ever, ſo in all theſe caſes of contingent Uſes at this day, foz he wha 
cometh to the poſſeCion of Land by Diſſeiſin, oz wꝛong done to the Paſſeſſo; , 
who is ſeiſed to anothers uſe , ſhall never be ſeiſed to anothers uſe. 

And the caſe bi ing ſo , that it is out of the letter of the Statute to execute 
fach contingent Wſes, it is moze ſtrong foz them ont of the meaning of the 
Statute to executs, then befoze they happen to be in Eſſe: foz this ſhall be 
to make all miſchiefs compzehended in the Pzeamble of this Statute , and 
againſt which the Statute intended to pzovide ſuſfictent remedy in a worſe 
miſchief then they were befoze the making of the ſame ddtatute and this ſhall 
bs but a perverſe inſtruaion of the Statute. 

And they ſaid, that the ſubtleties uſed from time to tim: by means of thoſe 
Uſes, to the great deceit and trouble of the people, were the cauſe of the ma⸗ 
king of this Statute, 27 H.8. and by all the @tatutes fozmerly made touch- 
ing Uſes, it appeareth that they were all taken to be grounded upon fraudu⸗ 
lent and crafty deviſes, and therfoze this Law had no great purpoſe to favour 
them, but a Fortiorari, not to make them in wozſe caſe by means cf the @ta- 
tute then they were bofoze, and therfoze it ſhall not be taken that the Uſe is 
executed by the @tatute, which ſtands upon a contingency, of which a grea- 
ter miſchief will enſue, then there was in ſuch a caſe befoze the tatute, and 
therfoze by the Feoſfmcnt made in the interim, befoze the birth cf the In- 
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fants, which otherwiſe en3ht to have pꝛeſer bed the Uſe, this Uſe was utter⸗ 
ty deſtroyed ; and althongh the Feoſfee of Chriſtopher had notice of the Uſe, 
pet this death net now help in the caſe, becauſe the Feoffment did wzong to 
the Eſtate firſt ſetled, which was ſubj ta to the Uſe, and extina in the ſame 
poſſibility which had been otherwiſe in the Feoffees to have given livelyhood 
to the ſaid Contingent Uſe : And therfoze the Judgment by them ought to 
ve, that the Plaintiff ſhall be barred. 

Walneſley, That the great miſchief which was at Common Law upon 
theſe Feoffnents to Uſes, was, that none could know upon the occupation of 
the Land, vho was true Owner of the Land, for Ceſtay que Uſe was the Pers 
noꝛ of the profits, but in whom the Freehold or Inheritance of the Land was, 
there were not many which knew, herby great miſchief came to the aſſu- 
rances which men had of Land which they purchaſed, and by it men knew 
not again whom to bring their Actious to recover their Rights, and by it 
Wives loſt their Dowers, Husbands their Tenancy by the Curteſie, Lords 
their Eſcheats, Wardſhips, and the like, 

And this miſchief hapned by reaſon that one had the p2ofit,and another the 
eſtate of the Land: And the Statute was made to put the Land and the E- 
ſtate quiteont of the Feoffce, who beſoze did not meddle with the Land to 
Ceſtay quell'e, who befoze had but the occupation and pzofits of the Land, and 
to this intent the letter of the Law ſerves very well, which ſayes that the 
Eſtate of the Feoſfce ſhall be cleerly tn Ceftuy que Uſe,and therfoze nothing 
by the intent and letter of the Law is now to remain in the Feoffee,no moze 
then a Scintilla jut is nemor'd.in Brents Caſe in my Loꝛd Dyer. Elz. and the 
whole Efate in the interim untill the contingent happen ſhall be in them 
who have their Wiſes in Eſſe, and when the Contingent happen, the @tatute 
gives place to this Contingent Ale, and by the execution therof comes be- 
tween the Cates befoze executed, and as out of theſe by the @tatute, but 
nothing is now after the Statute in the Feoffees, fozthe purpoſe of the Sta- 
tute, was (as J have ſaid) to take away all from the Feoffee , foz all was 
deveſted fromhim,becauſe that betwixt the Feotfo;, x the Feoffee was all the 
fraud befoze the Statute, and the very letter of the @tatute is fo extingniſh 
and extirpate the aCurances fraudulently made, which was alwaies by rea- 
ſon of aſſurances made between the Eſtate of the Land in one, and the poſ- 
ſeſſion therof in another, and to cauſe that now that the Efate ſhall be to the 
uſe, where the occupation was befoze : And this @tatute was not made tg 
extinguiſh o2 diſcredit Uſes, but to advance them, as by bzinging the very 
Eſtate in polleſſion to the Uſe, and by it the truſt now taken from all others 
who were truſted with it befoze, ſo the Statute doth not condemn the aſes, 
but the fraud which was by reaſon of them befoze., And the Statute being, that 
the Eſtate, Right, and Title of the Feoffees ſhall go to the uſes, therfoze no- 
thing remaineth ia the Feoffees, but all by authority of Parliament adjud- 
ged to be in Ceſtay que uſe, which is the higheſt Judgment that can be given 
in any Court, and the wozds (Stand and be ſeiſed at any time) refer as well 
to the future, as pzeſent uſes, andthe Statute intended as well to help the us 
les which ſhall be upon any Contingent, as thoſe which are at pꝛelent, foz 
a future oz contingent Uſe is to be ſaid 5 to its nature oz qua⸗ 
titp, and it ſh all be erecuted accoꝛding to its quality when it happen. And the 
woꝛds are, that the Eſtate which was in the Feoffee ſhall be in Ceſtay que aſe 
and not the Eſtate which is, and therfoze when the uſe hapneth to be in an 
inſtant, the Eſtate which at the firſt Livery was in the Feolfer, fo this uſe 
thall now be executed in poſſeſſion to this contingent uſe, albeit. it ſelf was 
altogether cxecnted (as J ſaid befoze) in the Uſes which were in Eſſe, and 
if ſo, it folioweth that ncthing which is done in the mean time by the Feoffce 
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Aud foz the caſe of Brook, 30 H. it is plain in point, which is this. 
A Covenant wich B. that if B. cafeoff him of three acres of Land in D. 
that then the ſaid A. and his Heics, and all others ſeiſed of ſuch Lands ſhall 
ſtand therof ſeiied to the uſe ofthe ſaid B. and his Heirs, after which A, en- 
feoffed a ſtranger of this Lund, after which B. eafeoffed che ſaid A: of the 
ſaid three acres, now the uſe ſhall be to the ſaid B. and his Heirs of the ſaid 


other Land, for the Statute ſo binds the Land to this Contingency when it 


happens, that by no means it can be defeated, and this is the ciuſe that Lea - 
ſes made by force of Proviſoes compriſed in aſſurances are good, and cannot 
be — for the Intereſts to theſe Leaſes is wrought T the firſt Livery aad 
the Stapute, atd therfote upon the matter, I concave, that Juigmeat ought 
to be given for the Plaintiff. 

Gawdp conceived that it is executed by the intent , but not by the letter of 
the @tatute, iq the parpaſe was to remove all the E ſtate from the Feotfee, 
and to put it in Ceſtay que uſe wholly, to wit. in poCeſſions,to the Uſes wbich 
were in Eſſe, and in aleyance as to the Wſes which were to come and cons 
tingent; and nom by the (ame @tatnte the contingency of the poſſeſſion (hal 
go in licence of the contingent Uſe, and now an Uſe limited to one foz life, 
with Kemaiader over to the Yeirs of the body of I. S. oz to the firſt m of 
I. S. hull be in the ſame manner as if Land at this day had been letten to one 
fozlife , with Remainder over to the Veirs of the body of I. S. oz to the firſt 
Wan of I. S. and wot otherwiſe , foz the quality which ye h w in the Uſe, the 
ſame (by the very letter of the @tatute) he ſh ill now have in the poſſeſſlon 
and E fate of the Land, and the @tatute is not to unda any Uſe, but to tranſ⸗ 
fer an Eſtate in the Land to the Ale. 

But he laid, That by the Feoffment made to Chriſtopher, the Contin 
remainder which was deveſtcd in @tretchly and John Chudleigh depending 
__ the Eſtate which Sir John @4intleger and his Co · feoflees had for the 
life of Chriſtopher , is utterly gone and deſtroyed in the ſame manner, as 
where a Leaſe is made for life, the remainder to the right Heirs of A. . or to 
the Heirs ofthe body of J, . if the Tenant for life dies, or aliens, wherby he 
makes a forfeicure, and determines his Eſtate in the life of the ſaid J. B. bis 
Heir ſhill never have the Land by the remainder afterwards, becauſe he was 
not in Eſſe, as an Heir at the time when the Eſtate ended, for there cannot be 
2 without a particular Eſtate, neither can it ſtand or de pre- 

erved. 

And as in this caſe without a particular Eſtate of Free- hold, a Remainder 
cannot be, no more in the caſe now in queſtion, being now become by means 
of the Statut e, 2s if it had been an Eſtate executed in poſſeſſion; and for this 
o_ 8 be conceived, that Judgment ought to be given againſt the 

atiff. 

And Clench agreed with this opinion in all, and both of them agreed, if 
there be none to take the Uſe accozding to the limitation at the time, when 
it falleth to be in PoTcCions, that he ſhall never take it, although it happen 
to be in Eſſe afterwards. 

Clark ſaid, that Uſes were not at Common Law, but grew by ſuff.rance of 
time, as appeareth by the words of the Statute it ſelf, and the miſchief and ſub- 
tlety which was before this Statute was not in the Fine, Feoffment, or other 

urances of Land, but by means 0: the Uſes limitted therupon, contrary to 
that which was uſed inthe ancient courſe oi the Common La,, and the Sta- 
tute was made to reduce the Common Law to its ancient force and courſe, 
and therfore ought to conceive ſuch a conſtruction, as may agree with che 
purpoſe of the makers of the Statute, and therfore the beſt conſtruction of 
this Statute is, not to execute other manner of Uſes, but in ſome caſes to ex- 
tinguiſh them, as where it is ſuch, is will make the caſe in as ill, or worſe con- 
dition hen it was before gbe making of che Statute. 
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It hath b een agreed by all, that the Statute doth not execute any Uſe which 
was ſuſpended at the time of the making of the Statute, as by reaſon of a 
Diſſeiſot, or the like hapning before; and if it doth not execute the Uſe 
which is in ſuſpence for the right which he had in the Uſe, how can it execute 
the Uſe which bath not any being? for in ſuch caſes, of Infants not born as 
here, until they be in Rerum natura, the Uſe cannot have any being. 

And iathe ſame manner in all caſes where the Aſe is not to riſe but upon 
a future contingent : And what good ſhall this Statute do, if theſe leaping U- 
ſes ſhall iſe without being impeached ? Ncthing, but alwaies nouriſh a 
Uipez inthe boſom of the Law, which is quite againſt the intent of the ma- 
kers of the ®tatute. 

The Law was made to preſerve peace _—_— the Subjects, and to aſſure 
their Poſſeſſions, as many other Statutes did, that were made about this dme, 
as the Stuutes of Fines, Wills, and others. But if the expoſition of this Sta- 
tute ſhall be as the other ſide hath taken it, it will make the confuſion which 
will happe therupon intollerable, and much worſe then ic was before the 
Statute wu made and (as Walſh ſaid) if no aſſurance can be made to be 
forcible agzinſt ſuch a contingent U e, this will make it worſe then it was be- 


fore. 

And heſaid, that it was not to be compared to the intereſt of Lands to 
begin at atime ro come, nor to the caſe where a man deviſe that his Land ſhal 
be ſold, inv hich caſe, be ſhall not be impeached by any manner of aſſurance, 
to be madein the mean time by the Heir, and the rea ſon is, becauſe the Ven- 
dee takes by the Will under the Eſtate of the Heir, and not by the ſale, and 
therfore upon the matter, he conceived that the Plajotift ought to be barred. 

Periam ſaid, that Uſes were at Common Law, and to prove it, he vouched 
24 H. 8. abridged in Bzook. And he ſaid, that there have been alwaies truſts, 
Ergo, Uſes ad initio, but they had not ſuch eftimation at the beginning as 
they have bad by continuance of time, and ſo it was of Copyholds : And theſe 
Uſes at Common Law bind but in privity according to the traſt, bat do not 
bind ia the poſſeſſion of him who cometh to the Land in the But now 
by the Statute all truſts are gone, and the Eſtate of the Land it ſelf traniſer- 
red to the Uſe, and now the Uſe guides the Land, and not the Land the Uſe, 

And the Statate did not intend to deſtroy any Uſe, but to bring it back to 
the Poſſeſſion, according to the courſe of the commgn Law, and to avoid the 
fraud. 

And as before the Statute the Uſe it ſelf in ſuch a caſe of Contingency was 
in obeyance for the time, ſo now the Eſtate it ſelf is in obeyance by the Sta- 
tute, which wills, that he ſhall now have an Eſtate in the Land it ſelf, ofſuch 
a quality as be had before in the Uſe; for the Statute puts allcleerly out of 
the Feoffees und it is not inconvenient to have a Poſleſſion ſo to a Contin- 

nt Uſe, and if it had not been in the words of the Statute, yet (as hath been 
ayd) it ſhall be ſo taken by the intent of the Statute; for it never was the 
intent of the makert᷑ of the Statute to do wrong to any by means of the Sta- 
tute. And therfore he put the caſe of Cramner, who made a Feoffmene to 
the uſe of himſelf for bis life, and after his deceaſe to the uſe of his Executors 
for years, this Eſtate for years is not now veſted in any, becauſe a man can- 
not have an Executor during his life, and yet it remains as in the cuſtody of 
the Law, untill there are Executors to take it. 

And he ſaid, chat the caſe of the Lrdy Map was as ſtrong to prove the 
ciſe in queſtion, to be, at he takes it, which cannot be anſwered, for if ſhe had 
married with the Lord Bzav by the aſſent of the Councell affigned for it, ac- 
cording to the agreement, ſhe had taken an Eſtme by the Contingegcy, but 
in as much as ſhe did not do it, it was otherwiſe, 

And we are to confider well, what we do in this caſe it is a Tree, the 


branches wherof over-ſhadow all the Poſſeſſions of the Realm in effect, = 
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the Eſtates and Leaſes in manner of all ſtind upon thoſe aſſurances to Uſes, 
and to puil up ſuch a Tree by the roots, is to put all the Realm in a confuſion, 
and ther fore if there be any miſchief therin, it is better to help ic by Parlia- 
ment, then to alter it by Jadgment, And ſo upon the whole matter, I con- 
ceive that Judgment ought to be given for the Plaintiff. 

Anderſon, That an Uſe was not at Common Law, for the Common Law 
had no reſpe& to it, but to the Feoffee, and it was the perſon who by the 
Law had any thing to do in the Land, and not Ceſtay que Uſe, for he might 
puniſh Ceſtay que Uſe for his medling with the Land, and Ceſtay que Uſe 
had no remedy againſt him by no means ; But by @ubcepna in the Court of 
Conſcience. 

And further, an Uſe being limited to another in Fee, no Uſe can be li- 
mited farther therupon foz any Eſtate. And it hath been well (apd, that 
the letter of the @tatute of 27 H. 8. did not t end to execute this Uſe which 
was not in Eſſe, and foz the intent therof, that it did not tend to execute any 
contingent Uſe untill that it happen, which is pzoved by the caſe, that an C- 
fate (oz years being aſſigned over,oz granted to an Uſe, the Tiſe of this is not 
executed by the Statute of 27 H. 8. as it was agreed about 27 Eliz. and what 
was the reaſon in the caſe, but becauſe there was not any Seiſin in the Uſe, 
but only a poſſeTion to the Uſe 2 wherby. the woꝛds of the Statute are much 
to be regarded. And here how can there be a @eiftn to the Uſe which is 
not ? it cannot be, and therfoze foz the like reaſon , as in the other caſe it is 
never executed, noz ſhall be removed by means of ſuch an Uſe, untill it haps 
neth to be an Uſe in Eſſe, | 

And fo2 Brents Caſe, I have alwaies taken the better opinion fo be, that the 
Mile cannot take in the caſe foz the mean diſturbance,notwithtanving the 
Judgment which is entred therupon, which was by aſſent of the par ties and 
given only upon a default made after an Adjournment upon the Demurrer, 
foz he ſaid, that ha had viewed the Roll therof on purpoſe ; and if it be, that 
ſuch a Contingent Uſe bs not executed untill it hapneth to be in Eſſe, here it 
appeareth, that by the Feoffment Chriſtopher is in, of another Eſtate which 
was not ſubjc> to the Uſe, becanſe he is in by fozfeifure and wzong made to 
thisEltate, and therfoze not bound to the Uſe in Contingency, althcugh hs 
made it without conſideration, and although he had notice of this contingent 
Uſe, and therfoze this contingent Uſe atterly defeated befoze it had any 
being. 

But in all the Caſes put on the other de, it doth not appear that there 
was any thing done in diſturbance of theſe mediate uſes befoze they hapne d, 
and therfoze not to be compared to this caſe, wherby he conceived that the 
Plaintiff ought to be barred. 

Popham ſaid, I hat in as much as the manner of aſſurance made by Sir Ri- 
chard Chudleigh may ſcem ſtrange, and in ſome manner to touch the repu- 
tation ofthe ſaid Sir Richard (who was a grave and honeſt Gentleman) to 
thoſe who heare it, and do not know the reaſon why he did it, which I re- 
member to be this as I have beard, to wit, That the ſaid Chriſtopher had kil- 
led one Buller a Gentleman of good reputation, wherupon he fled into 
France, and the (aid Sir Richard doubting what would become of his Eſtate; 
if he ſhould dye before be had ſetled his Land, and yet having a defire to have 
power t9 undo che aſſurance which he purpoſed to make, it he pleaſed, his 
Councell then thought the beſt way to make and deviſe the aſſurance, ſo, that 
ſuch an Eſtate of Inheritance 22 therby be in him which could not deſcend 
to the ſaid Thriſtopher, and yet ſuch, that he might therby undo the aſſurance 
made by the Reco when he pleaſed, and yet ſuch alſo as ſhould ne vet 
take in any of the Iſſues of his other Wives, to the prejudice of his right 
Wives, becauſe he never had a purpoſe to marry with any of theſe Wives. 
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And tothat which hath been touched by Perizm, That this Limitation rf 


 madeis aFce-ſimple in Sir Richard, I conceive cleerly the.contrary, F02 if 


it ſhould be ſo, then no Uſe could be limited avec upon this Fee-ſimple, as 
hath beenſaid befoze, and therfozg all the remainder of the-Caſe had bean to 
no end; but he ſaid, that it was an Eſtate . tail ſpeciall in Sir Richard, and 
denied theopinton of Ay ſcough taken ſo in 20 H. 6. and this u reaſon of the 
Statute M Donis conditional ius, which wills Qgod voluntss donatoris,ſe- 
cundum farmam doni in charta doni manifeſte expreſſqm ge -cxtero obſerye- 
tur. Am here it is expreſſe, that the Yeirs of Hir Richard hegotten upon 
any of the ſaid Wives ſhall have the Land and therby it ſhall he underſt od 
that his heirs ſhall be intended by common in tendmen t the Heirs by hin 
To which opinion Anderſon agreed. ä - 


And for the matter,Popham conceived cleerly that there was not any ſuch 
uſe at Conmon Law as we commonly call an uſe, and yet he acknowledged 
there wert alwaies truſts at Common Law; but every truſt is not to be ſaid an 
uſe: for none will doubt but that a t:uſt may be, and is many times put in o- 
chers at tha day, as upon purchaſe; made in ot her mens names, and aſſurances 
alſo upon ttuſt, and yet we will not ſay that this is an uſe, and without doubt 
ſuch truſt: were at Common Law, but not the uſes aforeſaid, and the reaſon 
that moved bim to take the Law to be ſo, was, that he had not ſeen any an- 
cient recod, Statute, or Book of Law, nor any writing before the time of Ed. 
. which nade any mention of this word uſe; and if it had been at Common 
Law, without doubt (as they ſaid) ſome mention would have been made 
therof. The reaſons which are alledged in 27. h. 8B. and in the caſe vouched 
24+ B. 8. that atruſt was at Common Law is, by the one of them the Cauſa 
Patrimonti p2olocuti, which (as they pretend) ought to prove that there 
was atruſt at Common Law. 

And the other the Statute of Marlbridge, that the Lord in caſe of Wards 
apainſt Feoffments made by Colluſion, — Feoffments (they alledge) prove 
that a truſt then was. 


To whichit was ſaid, thit the g'ft made by a woman to another, to the 
intent that he ſnal marry her. hath in it a Condition more properly implied, to 
wit, that if he doe not marry her, that ſhe ſhall have her land back againe, for 
which the Common Law gives her remedy by the Action aforeſaid , for if ic 
had been bur atruſt, no remedy had been by the Common Law. 


And for theStatute of Marlbridge the contrary therunto is manifeſtly 
proved, for the Statute ſpeaks but of Feoffments made to Heirs apparants or 
upon Condition, or to the intent to enffeoff the Heir at his full age, or the 
like, in which caſes the uſc alwayes goes with the Poſſeſſions, and is nor to the 
Feffor: And the Statute of 4.9.7. was made in vaine, which gives the Ward- 
ſhip of Ceſtuyque uſe where no Will is declared, which had not been need- 
full if Feoffments within the Statute of Marlbr idge bad been ſaid to have 
becn to Ules, : 

And without doubt if thoſe who made the Statute of CIfarlbridge bad then 
had knowledge of theſe Feoftments to Uſes which were ſo miſchie vous, and 
more then the o her Feoffmen's by Colluſion, they then would have provided 
remedy for theſe caſes of Uſes, 


Alſo the Statute de Religioſis oidains that Nec arte, nec ingenio, Lands ſhal 
not be conveyed in Afortmain, and therby it was conceived that a full provi- 
ſion had been made againſt theſe Aertmains, and yet in 15 Rich, 2. Proviſion 
was made againſt Uſes conveyed in Mortmain to Religious or other Corpors- 
tions of which they took the Profits. | 


* And 
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And without doubt thoſe who were ſo pꝛecile in the making of the Statute 
of Religioſis again@ Mortmains, would alſo have made pꝛobiſion foz the ules 
if they yav then been known. h 
But to cleer this point, without all controver ſle the Statute it ſelf of uſes, 
27 H. 8. makes it plain,which faith expzelly that by the Common Law of the 
Realm, Lands oz Lenements ought not to paſſe from owe to another, with- 
ont ſolemn Livery, matter of Recozd, a wziting, and that theſe Feoifmecats 
to uſes were Ercozs uſed and accuſtomed within the Realm, to the @ubverſ- 
on of the ancient Laws; therfoze it Fands not with the ancient Common 
Law of the Realm, as all the Parliment took it, which is moze to be re- 
garded then any Book vouched. But ſee how, and when they began and crept 
in at Common Law, and it ſhall be eaſtly perceived(as it hath been well ſaid 
by ſome of thoſe who argued to this point at the beginning )that they began by 
two means, to wit, by fraud, and by fear. And he laid, that the firſt Brok 
which he had ſeen in all the Books of the Law, which tend to an uſe, is the 
caſe of 8. Aſliſe, which makes mention that the Connſee sf a Fine catred in⸗ 
to the Land in the right of another, which is to be taken ts anthers uſe. 
And in the Quadrageſſimas of Edw. 3. mention is made of the Fcoſfees of the 
Loꝛd Burglaſh, who ſued to the King by petition, and by the Statute of 50 Ed. 
3.cap,6. mention is made that divers gave their Lands to their Friends to 
have the p2ofits. and afterwards fled to pziviledged places, and lived there 
to the hinderance of their Creditozs ; And therfoze it was pꝛovided that in 
ſuch a cafe execntfion ſhall be made, as if no ſach aſſurance had been made. 
And by 2 Rich. a. theſe are called Feoffments to uſes, and made by craft to 
deceive Crevitozs, and there is the firft mention which is made in any Stas 
tute of the wozd (Uſe:) @v fraud hath been alwaies the chief foundation of 
theſe Uſes; yet in time they began to have ſome credit in the Law. And 
this was when men ſaw that the Court of Conſcience gave remedy in theſe 
caſes againſt ſuch who had not the conſctence themſelves to perfozm the 
truſt put in them, and to take away the danger which hapned to an infinite 
number of good Subjects, upon the Garboyls which hapned between the time 
of E.3. and that of Ming H.. cauſed that in effect, all the Poſſeſſions of the 
Realm were put in Feoffments to uſes. And the ſirſt caſe in the Lam which 
ſpeaks of this wazd (Uſe) which he ever ſaw was (as he ſao) in 5 H.4. 
And in ths like caſs by Gaſcoign, 7 H. 4. no remedy is given by the Law 
fo; Ceſtay que uſe, and afterwards it crept info the Law as appeareth, ret 
as an Erroz of long times uſed : And if befoze the Dtatate of 27 H 8. a Leaſe 
had been made foz life, the remainder in Fee, to the uſe of B. foz life, the re- 
mainder to the uſe of the firſt Son of the (aid B. and ſo further as here: 
Ifthe Tenant for life had made a Feoffment in Fee to a ſtranger , and had 
not given the ſtranger notice of the Uſe, and all this were without conſide- 
ration, and afterwards he in the Remainder in Fee to the Uſe had releaſed all 
his Right to the ſaid ſtranger, every one of them had been hereby without re- 
medy for their Uſes; Were the Don of B. bozn befoz8 oz after this wꝛeng 
dons: Do if it were at Common Law befoze this Statute as hath been we-l 
ſaid, and the Law being ſo befoze this Stalute, then he ſaid it was to be ſeen 
what was to be done in the caſe after the Þtatute, which will ſtand altoge⸗ 
ther upon this, what will become of theſe contingent Uſes to the @ons not 
bozn at the time of the ſaid FecMfment made by Dir John Saintleger and his 
Co-feoffees, by this Statute of 27 H.8. and it ſeems to him cleerly that no 
is executed to any confingent uſe by this Statute, untill it comes 
being; and that as the caſe is here and inſome other ſpeciall caſes it 
Gall never be executed: And one canſe why ſuch a contingent Uſe ſhall not 
be executed, is, becanſe it doch not ſtand with the letter of the Law, but ra- 
ther is agaipſt the letter. 
Another cauſe is, becauſe it is utterly againſt the intent of the Law to 
executs 
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execute it, as the caſe is here. It doth not and with the Letter of the it a- 
tute, fozthis is, Wuere any pe . fon or perſons ftand ſeiſed th the ufe of any 
other perſon or perſons, gc. And it ts cleer that none cum tem friſcdto the 
uſe of din who is not, neither can de who ts trot in rerum mtora have any 
nſe ; * caſe Here doth not ſtand with the letter of the tatute to be 
now execucd, 
And further, the wo2vs following are, that in every ſuch cxfe, every Ee 
ſon who hh ſuch an Uſe in Fee. ſimples, Eee tei. for life, ſot yeats, tt · & o- 
therwiſe in Remainder or Revetſion ſhall ſtant hereafter feiſed and vd judged 
in law full ſtate and Poſſeſſiomt of the Lands, yr. of ſuch an Eſtate as he had 
in the Uſe: The wozvs then in the Statnte being fo pꝛeciſe as they ſtand, to 
wit, that in ſuch caſe he who hath fuch an We iy n have the peffeſſion execu⸗ 
ted of ſuchm Eſtate as he had in the Uſe, excludes all other who are not in 
it, to hat it to be executed untill that they happen to be in the ſame caſe as 
of that wih the Statute ſpeaks, And if they had intendes to have the Por- 
ſeſſion to bt executed and tranſferd from the Seoffees to thefe contingent Us 
ſes, they mnld have made ſome mentton ther as well as they did of Rever⸗ 
ſtons and mainders, and they vid not leave there, but mention this again, 
to wit, thatthe Eſtate, Right, Mitte, and which was in fuch 
I nr ſons which were ſeiſed to the ule of any fach oz perſons, 
Ul be henafter cleerly adjudged in him, oz thofe who had oz hade ſuch Uſe 
accozding id ſuch quality, manner, foʒzm, and condition as he had befaze the 
uſe which vas in them, by which te plainly, that the Right and 
oſleſſlonot the Feoffee ſhall not be in ez to any, untill that he hath 
the uſe itſelf; foz it is ſaid , that it ſhall be in him, therfoze they onght to 


and the like,fo2 the miſchief wich befoze hapned to Tenants by the Cartefte, 
and in Dower, by reaſon of theſe Efſfates in Uſe; and flnally fo2 the great 
Incoveniencies which hapned by reaſon of them, to the great trouble and 
unquiet of the People: Theſe were the great miſchiefs that were befoze the 
making of the @tatute, and thele were the things foz which the Statute tn- 
tended to pꝛovide remedy, and if the expoſition (hall be as hath been on the 
other ide, theſe miſchiefs ſhall be on every part moze miſchievous 
by much, then it was befoze the making of the Statute, and that in ſuch a 
a manner, that it ſh ul be impoſſible to help any of them but by Parlia- 
ment; wheras alwaies the good and true conffrution of a @tatute — to 
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conſtrain if, fo that it hill gi ve remedy to the miſchief which was befoze, and 
not to make it moze miſchievous, and therfoze examine it by parts. 

And as fo the diſinheriſon, of two Yeirs, it appears now that by ſuch expo- 
ſition moze. inconveniences will ariſe, and that in a moze dangerous degree 
then befoze the @tatuts; foz befche, foz the Uſe the Heir had his remedy in 
conſcience accozding to the truſt, and he might have made a diſpoſition of 
the and it ſelf, by the Statuts of Rich, 3. as an Owner, foz the adbance⸗ 
meat of his UWife, and his Childzen, and foz payment of his debts, and the 
like. Bat as the caſe is now uſed by of theſe perpetuities (as they 
are called) if the expoſition of the other ſide (hall hold place, the true Yetr 
ſhall not only be continually in danger to looſe his Inheritance, but by them 
the very bowels al nature it ſelfſhall come fo be divided, and as tent in pce- 
ces, foz by reaſon of theſe the Anheritants themſelves cannot make any com⸗ 
petent pzoviſion foz the adbancement of their Wires, Daughters, oꝛ young- 
eſt Sons, as every one accozding to the conrſe of nature ought to do, noz by 
reaſon o? this can he redeem himſelf if he were taken Pzfſoner ; And this 
will make diſobedtence in Childzen to their Parents, when they ſee that 
they ſhall have their Patrimony againſt their will, wherby ſuch Childzen 
oftentimes become unnaturall and diColuts, of which J in my time have 
ſeen many ugnaturall, dangerous, and fearfull conſequences, not convenient 
to be voken of, And it ates not there, but it cauſeth moztall debate (as ta 
blood) between Coſtn, and Coſin, Bzother, and Bꝛother, and not ſo only, 
but between the Father himſelf and his Childzen, of which every one of us 
have ſeen the experience, foz the one ought to be as a watch upon the other, 
to ſee when any thing happen to be done, to give him advantage to viſinherit 
the very true Dwner. | 

And J ſay, that it is impoCible that any can keep his Poſſeſſions which 
hath them tysd with theſe perpetuities, if the expoſition of the Statute ſhould 
hold place which the other ſide hath made. And A affirm pzeciſely, that thers 
is not any one in England who hath had ſuch PoſCeſſions ſo bound by deſcent 
of Inheritante by five years of any value, but that be hath loſt all, oz part of 
his laid Land at this time, let him be never ſo pzeciſe in mabing his Aſu- 
rances, and pet he is not ſure to have one skilfull in the Lawalwaies at his 
elbow when he is to meddls with his Land. And therfoze J put but this 
Caſe. 

One who hath ſach a perpetuity wich power to make Leafe,, rendring the 
ancient Rent, or more, hath two Farms, either of them ofthe ancient Rent 
of 20 5, a year but the one is worth 60 J. a year, and the other but 20/. theſe 
are in hand to be better together, rendring 53 7. 4 d. for both together, ther- 
fore he hath loſt all, or part ofhjs Land, according to that of which the per- 
petuity is; ſo it is evident that & will happen to be more miſchievous in time 
to come, and thetſore by this expoſition much more to the difinheriſon of the 
Heir, then it was before the making of this Statute. And which is more 
miſchievous if a Feme putein happen to be in ſuch a houſe who happen to have 
Children ia Adultery, theſe Baſtards ſhall have the Land againſt the will of 
the Father, to the utter diſinheriſon of the true Heirs, and againſt the intent 
of him who made the limitation, by which we may ſee the juſt Judgment of 
of God upon theſe who attempt by bumane pollicy, to circumvent the divine 
providence of God for the time to come; and of this alſo] have ſeen an ex- 
ample. 

And now to the miſchief, that men do not know againſt whom to bring 
their Actions to ſue for their Rights, and it is cleer, that now by ſuch an ex- 
poſition they ſhall be nowin much worſe condition then they were before, 
for before the Action was given againſt him who received the Profits, which 
is now gone by this Statute in the caſes of Free-hold, and therfore if the o- 
ther expoſition ſhall hold place, it is cleer that untill the Statute of 13 Elis. 
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men might have been by means of this Statute put out of all remedy to reco- A 


ver their rights by any manner of Actian, as ſome put it in practice, 
make Feoffments to the uſe of the Beoffor, and his Heirs, till any inten 10 


bring an Action a galnſt him for this Land. and then oH i others upon the. 


like lim tation, with a Proviſo to make it void at his pl and the like, 
and what miſchief ſhall then be for the time ſuch an expoſition ? ſuch; 
that Juſtice therby cannot be done to the gd what an abſuidity 
ſhall ic beto ſay, that ſuch an Expoſition can the intent of the Mi- 
kers of the Law. . . * 

And to that which hath been argued on ie other five, and ortet 
which was ſaid by Walmſley, That the Right, Eſtate, and Poſſeſſion is whol- 
ly out of the Feoffee, and veſted to the Uſts, - which: have their beeing by the 
Statute, and chat upon the Contingents hapning, —— and 
give place to the contingent Uſe then executed, and th utioa ther · 
of ſhall be by a Poſſeſſion di an to it out of the Poſſeflion'which was _— 
executed by the Scatute in another: I ſay, that this Statute can by no 
have ſuchan expJſition ; for this is as much as to ſay, that an Uſe gay arife 
upon an We, contrary to what is ad judged, 36 B. 8. That -a Bargain and 
Sale by a Deed indented, and enrolled, cannot be at this day of Land to one, 
to the Uſe of another. , . O 

And if a man enfeoff another to the uſe of J. S. and his Heirs, and if J.N. 
pay ſuch a ſumm, that then the ſaid J. S. and his Heirs ſhall bg ſeiſed of the 
ſame Land to the uſe of the ſaid J. H. and the Heirs of —__ I- g ies 
the money, yet the Uſe doth not riſe out of the Poſſeſſion of the [ 2 
But if it had been, that upon the payment the firſt Feoffee and his Heirs hall 
ſtand ſeiſed co the uſe of the ſaid J. N. and the Heirs of his body, it ſhall: be 
otherwiſe; therfore ſomthing remains to the firſt Feoffce in the Judgment 
of the Las. 

And I remember, that when I was a Counſellor at Law in the time of the 
Lord Dyer, where a Feoffment was made to the Uſe of one fandite, wich Re- 
mainders over, with reſtraint to alien, and with power - givety to Tenant for 
life to make Leaſes for one and twenty years, or three lives; it was much 
doubted whether this power ſo limited to him without words in the Aſſu- 
rance that the Feoffee and his Heirs ſhall ſtand ſeiſed to theſe Uſes, ſhall be 
good to make ſuch Leaſes, or not? And therfore ſuppoſe that a man bar- 
gains and ſells Land to one for his life by Deed indented and iarolled. and 
m ake therin a Pꝛoviſo, that the Tenant for life may make ſuch Leaſes ,. this 
is to no purpoſe as to power to make a 122 but the ſtrongeſt caſe which he 
put was, that of 30 H. 8. which I agreed to be Law, as it is chere put, whe- 
ther ic were beiore or after the Statute of 27 H 8. for it is not there put that 
the Feoffment was made upon any conſideration to the ſtranger, in which 
caſe, although he had no notice ot the firſt Covenant, yet in ſuch a caſe he 
ſhall take the Poſſeflion ſubject to the Uſe, to which it was bound by che pre- 
ſeat Covenant: But if you conſider the caſe well, you ſhall ſee that it was a 
caſe before the Statute, for it followeth preſently inthe ſame caſe, that it ĩs 
there ſaid, thit it is not Ache caſe where t he Feoffees in Uſe fell the Land 
to one who hath no notice the firſt Uſe, herby it appeareth that it was a 
caſe before the Statute, for 0: herwiſe there had been no cauſe to have ſpoken 
then of the Feoffees to an Uſe, and by the ſame it appeareth, if the Covenan- 
tot had birg uned and ſold the Land to another, the ſame Uſe had never riſen 
upon the Covenant, and therfore it is cleet againſt the Law, that the Poſl:\- 
tion ſhall be bound v th ſach an Uſe in whoſoevers hand it comes. 

And to that which Periam (ati, in the caſe of theſe Contingent Uſes , they 
(hill now by the &t.tute be in the ſame degree, as if Land it ſelf has 
been ſo cenbeped: and thit now the Land ſhall, be in Contingency in ſtead of 
the Ute, and that by ſuch migner it hall be executed, and that by ſuch * 
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aſe the Statute was made to determine 
Feoffer : this is well ſpoken, 
it is an expoſition quite con- 
++ Ad I agree, us hath been ſaid, 
at the timethat it fallech to de in poſſeſſion, 
ddver take ir afterwards, no more of 
at Common Law : As if an Uſe be li- 
i te the tight Heics of J. S. if the Eftate for life 
ined in the life of I: g. the remainder ſhall never veſt afterwards in 
Heirs ara ne ——— — this 
pr me, bs Wit, wpot execu the Statute, 
ſhall be ofthe I poſſeſſi on were at Common Law, 
and that vaght uo to be ſucb, of which the Common 
| by way of negamient, I agree for the time that it is, as hath been faid 
who maintain that an Uie may be in ſuſpence, as to that which is an 

in its proper natare, ſor it is not properly ſaid an Uſe, untiil that it be 
ſaid in Ee, to tali the Profits themſelves: But Iam to turn this Argument 
inſt him who made it. for if it be ſo, the Uſe can never be in ſuſpence, and 
if ſo, it follows that no Poſſeſſion by means of any ſuch Uſe cin be in ſuf 
ee rot moans the Uſe happens to 

In beeing.. 


But us to chat. chat a Reverſion or Remainder may be of that which we call 
an Uſe, ſo alſo may ſuch a Uſe be in ſaſpence in the ſame manner as the Poſ- 
ſeffon it (elf, but not otherwiſe. 

And as to Cramners Caſe fozimerly put, the Law is ſo, becauſe nothing 
appeareth in the caſo to be bone, ta the diſturbance of this contingent Uſe in 
——— — _ happen. — —— of the Lady Bray, upon 

TheLord i — — of certain Lands , to the uſe of certain of 
bis Councell; Mill the Son of the faid Lord Bray ſhould come to the ape of 
ar years, for the livelyhood of the ſaid Son, and of ſuch a Wife as he ſhall 
marry with the aſſent of the ſaid Councell, and then to the uſe of the ſaid 
Son and of the ſaid Wife, and of the Heirs of the body of the ſaid Son: The 
Father dies, the Son was become in Ward to the King, after which one ofthe 
ſaid Couacetfors dies, the King grants over the Wardſhip of the ſaid Son, af- 
ter which che ſaid Lord Bray by the aſſent of his Guardian, and of the ſurvi- 
ving Councellors marries the Daughter ofthe then Earl of Shrewsb#ry, after 
which the Husband aliens the ſame Land to one Batley , and dies, and upon 
Action brought by the ſaid Lady againſt the ſaid Butler for the ſame land, ſue 
was barred by ——— upon what reaſon ? becauſe ſhe was not a per- 
ſon known when che Starute was made, which muſt be in every caſe of a Free- 
hold inDemeſne, as well in caſe of an Uſe, as in caſe of a Poſſeſſion, 

And therfoze a Leaſe foz years, the Remainder to the Yeirs of 7. S. then 
living, is not good, and the ſame Law of an Uſe. And ſo it was agreed by 
all the Juſtices very lately in the caſe of the Earl of Bedford, but tn theſe 
Caſes it remaineth ta the Feoffaz; and becauſe it doth not appear at the 
time of the aſſurance who ſhall be the Wife of the ſaid Don, ſo that there 
was not any to take the pzeſent Free-hold by name of the Wife of the Don, 
the takes nothing by the aſſurance , but this reaſon makes fo; our ſive : to 
wit, That if there were none to take the Free hold in Demeſme from the Uſe, 
when it falleth, he ſhall never take it, 

The other reaſon in this Caſe was, becauſe ſhe was not married by the 
conſent of all the Connſellozs, foz that one was dead, noz accozding to the 
power given by the agreement, but by the anthozity of the Guardian, that 
the power which the Father had upon his Don was ceaſed, q 
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Popham ſaid, That they were not 
thoſe, and this part of them which will aot 
of the Realm, and which being executed ſhall make 
not ſtand with Common Law of the Realm, vt 
Statute ; and therfore he ſaid, that it wis bot to 
and corrupt branches of this Tree, to wit, chut thoſe which bud not their 
ſabftance from the true Sap, nor from the ancient Law of the Realm, nor 
T-. meaning of the Statute, and ſo to teduce the Tree to irs beauty and 
100. | 


* 


moze common then 
tionalibus, and the ſaid time of Edw, 4. But the 
great trouble hapned monght begh rw 
ſecurity happened by means t true 
thing was befoze found (as we may fee by aur 
ranty,0z infinite velay by Woncher ; ard thus div ch of this time look 
molt deeply into it, wherupon, upon the very rules of Law it was found 

by common Recovery with Uonchers theſe Eates-tail might be _ 
which hath been great cauſs of much qunet in the Land untill this day, that 
now it begins ts be ſo much troubled with the caſes of Uſes, foz which it is 
alſo neceſſary to pꝛodide a lawfull remedy. 

But he ſaid plainly, That if the Expoſition made on the other ſide ſhall take 
place, it will bring in with it ſo many miſchiefs and inconveniencies to the u- 

niverſall diſquiet of the Realm, that it will caſt the whole Common - wealth 

into a Sea of troubles, and endanger it with utter confuſion and drowning. 

And to that which was ſaid, That a Remainder to the right Heirs of J. B. 
or tothe Heirs of the body of J, S. or to the firſt Son, as here are, ſo in the cu · 
ſtody of the Law that they cannot be drawn out, & that therfore no forfeiture 
can be made by the Feoffment made by him who hath the particular Eſtate. 

Co that he ſaid, That a Diſſeiſin made to the particular Eſtate for life, 
draws out ſuch Remainders to the right Heirs, as is proved expreſly by 3 H. 
G where it is holden, that a collaterall Warran:y bars ſuch « Reminder in 
obeyance aſter a diſleiſin, 

And by Gaſcoigne,7 H.4. If ſuch a Tenant for life makes a Feoffment in 
Fee, it is a Forfeiture, but he conceived that in the life time of J. S. none can 
enter for it, but this is not Law; and when by the Feoffment the particular 
Eſtate is quite gone in poſſeſſion, and in right alſo, the remainder ſhall never 
take fee. by the very rules of Littleton, 

And by 27 H.7. which is, That a Remainder cannot be, unleſſe there be an 
Eſtate upon which it may have dependency, which there it cannot; but in the 
caſe of a Diſſeiſin made to a particular Eftate, it is otherwiſe, becauſe * the 

Eſtate 


_— 


| Baynes 


8 ; 


Burglary, 


In which caſe 
Shops in Lon- 


don are Mar- 


Eſtate temaim in right. And to ſay that it ſhall not be a Forfeiture, becauſe 
the Feoſtment was made to ,*who then had the Fee-ſimple which 
was limited t the right Heirs of Sir Richard Chudleiqh, this is not ſo, for 
by 41 K. 3. The Tenant for life himſelf, who allo had a. Remainder in Fee- 
ſimplein himſelf , depending upon a mean Eftate-tail ia another made a Fe- 
off nent, andby it committed a Forfeiture to him in the Remainder in tail. 

But if Tenant for life, Remainder in tail, Remainder in Fee, enfeoff him in 
the Remainder in tail, d i Surrender of his Eſtate for the immediate E- 
ftxce which was in him; wherupon this Term, Judgnent. was given in the 
Kings Bench for Fraine the Defendant, againſt Dillon who was Plaintiff, And 
itiscatred, H//.31 Aix. Rot. 65 


— —_, 


Baynes Caſe. 


Io. A T theSeffions holden at Bewgate preſently after this Term the cafe 

was this; one Baines with another came in the night time to a Ta- 

vern in London to drink, and after they bad drunk, the ſaid Bapnes ftsle 
a cup in which they drunk in a Chamber of the ſame Houſe; the Owner of 
the ſaid Houſe, his Wife, and ſefvants then being alſo in the Houſe, and the 
cup being the Owners of the ſaid Tavern, wherupon he was indited and com- 
mitted, & this matter appeared inthe Inditement,and agreed by Popham, An⸗ 
derſon, and Periam with the Recorder and Serjants at Law then being there, 


. that this was not Burglary, and yet it was fuch a Robbery, whereby he was 


ouſted of the benefit of his Clergy by the Statute of 5, C. 6. Cap. 9. and 
was hanged, 


11. Nd at the Seſſions then next enſuing tham holden, upon one who had 

ſtolen a ſilver Baſon & Ewer of the then Biſhop of TWozcefter, & the 
ſale made openly in the day in a Scriveners ſhop in London to a ſtranger, the 
queſtion was demanded-of the Court whether the property were changed by 
this Sale, fo that the Biſhop ſhall not have his Plate againe, becauſe it was al- 
led ged that they preſcribed that every one of their ſhops in London are good 
Mackets overt through all London every day in the week but Sunday; But 
agreed by Popham, Egerton, Anderſon, Bzian, and others ſkilfull in the 
Law then being there, that ſuch a general! cuſtome is not good, and that this 
Sale made there, albeit it were openly in the ſhop ſo that every one paſling by 
might ſee, it ſhall not bind the property as it ſhall doe in Market overt; for a 
Scriveners & Cutlers Shop or the like, u not proper for the Sale of Plate nor 


tet Overt, & a place to which men will go to ſeek for ſuch a thing loſt or ſtole; But a Gold- 


what got. 


ſmiths Shop is the proper Shop for it, as the Drapers Shop is for Woo'len 
cloath, or the Mercers Shop for Silk, and the like, and to ſuch men will go 
to ſeek for things of the like nature that are loſt or ſtolen, and not to a 
Scriveners Shop or the like. 

And they agreed alſo that a private Sale made in the Shops which are pro- 
per to the nature of the thing ſold, ſo that the Paſſers by cannot in reaſon ſee 
it in their paſſage, cannot bind, for reaſon, (upon which the Lx is founded) 
will not admit any ſuch cuſtome. 


Hillar 5 


Weſtby verſus Skinner 85 
ana Catcher. 
Hillæry Term, 37 Eliz. in the Kings Bench. 
Weltby verſu? Skinner and Catcher. \ 


Charcher late Sheriffs of London, Defendants. foz 440 l. upon Nihil ; 
deber, pleaded, and a ſpecial Uerdict found, the Caſe appeared to be this, raph = 2 
to wit, One Anthony Buſtard wich others, were bound in a Recognizance in port el * '6, 
the nature of a Statute-ſtaple of 440]. to the Plaintif wherupon the Plaintif ſued f 
Execution out of the Chancery againſt the ſaid Anthony and the other th at 
were bound with him for the Bodies, Goods, and Lands of the ſaid Obligers 
which writ of Execution was delivered to the ſaid Defendants the 815 day Of priſoners in 
* ew 30.Cliz. the Defendants then being Sheriffes of London and the execution ro 
ſaid Anthony being then in Newgate in Execution in the cuſtody of che ſaid de delivered 
Defendants for 249]. at the ſuit ofone Robert Dt ighton, and that afterwards, „ver to the 
to wit, the 20th. day of Od wer in the ſame yeer the ſaid Defendants were COLES 1 
diſcharged and removed from their ſaid Offices, and ' Dffeley, Nichard and all the 
Daltonſtall were then re} Sheriffes of London, and that the ſaid Anthony exccutions to 
being in Execution for the one and the other debt, the ſaid Defendant the ſaid be therin mo- 
20th.day of Odober by Indenture delivered the ſaid Mthony to the ſaid new ves 
Sheriffes in Execution for the ſaid debt of the ſaid Robert Deiahton not 
giving them any nor ice of the ſaid Execution made for the Plaintiff, and ſuf- 
fered che ſaid Anthony to goe at large; And whether the Defendants ſhall 
be charged foz this eſcape was the queſtion. — | 
And the eſcape was alledgep by the Declaration to be ſuffered by the ſaid 
Defendants the ſaid 20. dap of October, zo Elia. mu it was moved by Tanfield, 
that the new Sheriffs ought to take nctice of their Pziſoners remaining in 
the Gaal, at their coming into their Þffice, at their perill, and ought to en- 
quire and ſearch foz the canſes that then were in cuſfody, and not to deliver 
them of their own head without due courſe of Law. ; 
And he put the caſe, Chat if the old Sheriff had been dead, in the mean time 
befoze the new Sheriffs had been made, ſhal this be an excuſe'fo the nem She» 
riffs that they had no nc tice foz what cauſs this Anthony had been in Pyiſon, 
it they ſuffer him to eſcape 2 And he ſaid that it ill not. no moze here; but per 
Curiam the new Sheriff ſhall not be charged with this Eſcape,as to the 440l.- 
of which they had no notice; fo; if this caſe which was pzivate in the know⸗ 
ledge of the ancient Sheriff only upon a Wit direded to them at the ſuite 
of any party, the new Sheriffs cannot by intendment have any knowledge, 
unleſſe it be given to them by the old Sheriffs, to whom the Mit of Execu⸗ 
tion was directed and delivered, 
And the caſe of one Dabridęecourt, who was @heriff of Warwick, and 
had one in Execution whom he kept in a pꝛivate Pziſon by himſelf, foz all his 
Executions in the Town of Warwick; and when he was diſcharged of his 
Otti ce. and a newSheriff made, Dabridgecourt ſaid to the new Sheriff, 
That hehad ſuch a one in Execution in his cuſtody, and offered to the ſaid 
Sheriff to put him in the Indenture amongſ his 0: her Priſoners (delivered to 
the new Sheriff, but would hve had the ſaid old Sheriff to have ſent for the 
ſaid new Sheriff to have taken him into his cuſtody, but the new Sheriff refu · 
ſed to receive him, uhleſſe D.bzidgeccir t would deliver him into the common 
Gaol of the County, which was in the Town of Warwick, whecupon after- 
wards the Priſoner eſcaped ; And Dabridgecourt was charged with this C(- 
cape, and not the new Sheriff , fo2 he is not compellable to take the Pziſo- 
ners of the delivery of the old @heriff; but in the common Goal of the Conn. - 
ty, ano the old Sheriff remains chargeable with the Pꝛiſoner, untill he be 
lawfully diſcharged of him, and if the — dies, the party ſhall be rather 
at 
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at a pzejudice, then the new Sheriff, without cauſe charged with him. And 
in ſuch a caſe the party who ſued the execution may help himſelf, to wit, by 
the remaining of the body by a Corpus cum cauſa, wherby he may be bzought 
to be duly in execution, and this under a due Dfficer, 

And Anderſon, Periam , and other Juſtices were alſo of opinion, that the 
ſaid Skinner and Catcher are tobe charged with the eſcape in the pzinctpall 
caſe, wherupon Judgment was given foz the Plaintiff, which w.is entre; 
Hillar, 34 Eliz. Rot. 169. in the B. R. 


— — — 


Ful wood verſus Ward, 


od | N a Wait of Annuity bzought in the Common Pleas by George Ful - 
wood Plaintiff againſt William Ward Defendant, the Caſe was thus. 
The Queen was ſeiſed of a Bara and Tithes of Stretton, ia the County of 


'Staifozd, for the life of the Lord Paget, and _ ſv ſeiſed, demiſed it by 


Letters Patents, dated 21. June, 29 Eliz. to the ſaid William Ward for 21. 
years, wherupon the ſaid Ward by Writing dated, 30. June, 29 Eliz. gran- 
ted to the ſaid Plaintiff an Annuity or yearly Rent of 10 l. out of the ſaid 
Barn and Tithes for 15. years then next enſuing, payable yearly upon the 8. 
day of November, with clauſe of Diſtreſſe. The Loꝛd Paget died the firſt 
day of March, 3 2 Eliz, and fog the Arrearages after his death, the Plaintiff 
bought this UWzit of Annuity,and foz the difficulty therof ia the Common 
Pleas, the Caſe came this Term to be argued befoze all the Jaſtices any 
Barons at Serjeants-Inn in Fleetſtreet, where it was agreed y Walmſley, 
Fennor,and Owen, that the Annuity was gone by the deter mination «i His 
Eſtate in the Land who made the Grant, foz they (aid that preſently upon 
the Grant made as befoze it was a Rent-charge, foz by ſuch a Rent granted 
in Fee, the Fee ſhall be in his Yeirs, albeit the Grantce dies befoze any 
Clection made; and ſuch a Rent is payable from the beginning at the Land, 
as appeareth by 12 E. 4. g 

And by. grant of Omnia, terras, tenementa, & hereditamenta, ſuch a Rent 
will pale, ergo, it is a Rent⸗charge and not an Annuity uatiil the Election 
made, and by the determination therof in the nature of a Rent, the Glecion 
is gone, as by Babington and Martin, 9 H.6, by the recovery of Lin charged 
with ſuch a Rent by elder Title, the Annuity is gane as it ſre:145 by their 
opinion, and by them and by Littleton upon a Kent; charge mie with 
Proviſo, that he ſhall not charge the perſon of the Grantvz , 1! 'v/;i exclude 
the charge of the perlen, which pzoves that the Land is charge Wiiginallp, 
and not the perſon, foz otherwiſe the Proviſo would be vcid fo the repuznins 
cy; And if ſo, whenſoever the Land is diſcharged, as by pu. he, wiiceat, 
oz the like, the perſon therby is alſo diſcharged, andtherfoze ge Jugment 
bere ſhall be, that the Plaintiff ſhall be barred. 

But by the chief Juſtices, chief 1Baron, and all the other Tuſti-es and 
Barons,the Plaintiff ought to have Judgment in this caſe to recover the An- 
nuity, foz the Law gives him at the beginning an Eledion to have it as a 
Rent as an Annuity, which matter of election ſhall not be taken from im, 
bat by his own Deed and folly, as in caſe where he purchaſe part cf the land 
charged, in which caſe by his own Ac he hath excluded himſelf of his Ele- 
ain. But if a Feotfee upon condition grant a Rent. charge, and p:cſeatly 
bzeak the Condition, wherupon the Feoffoz re-enter, ſhall not the Feoffce 
be charged by Mzit of Annuity, ſurely it ſhall be, againſt all reaſon that he 
by his own ac, without any folly of the Grantee, ſhall exclude the Grantce 
of his Election which the Law gives at the beginning. 

And they denied the opinion of 9 H.6, to'be Law; But if the Dilleiſo: 
grant a Rent-charge to the Difſeiſee out of the Land which he bo by the 

. illeiſen 
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Diſſeiſen by his re-entry, betoze the Annnity bzought , the Annuity is gene; 
foz this was his own act, yet in effect all of them agreed, that Prima facie, it 
ſhall be taken as a Rent-charge, cf which the Wife ſhall be endowed, as bath 
been ſaid, which paſſe by grant of Omnia hereditamenta, and which is pay- 
able at the Land; bat the reaſon is, becauſe it is erpzefly granted out of the 
Land, and alſo foz the pꝛeſumption of Law, that it is moze beneficiall foz the 
Grantee to have it in ſuch a degree, then in the other. But neither tho 
pzeſumption of Law, noz the erpzeſle Grant therof as a Rent, ſhall not take 
away from the Grantee the benefit of his Clection, where no default was in 
him, but that upon his Clection he may make it to be otherwiſe, as ab initio. 
And therfoze by Popham, If a Rent- charge be granted in tail, the Grantee 
may bring a Writ of Annuity, and therby prejudice his Iſſue, becauſe that 
then it ſhall not be taken to be an Intail, but as a Fee. ſimple conditional), 
ab initio. And if a Termer for two years grant a Rent - charge in fee, this as 
to the Land is but x Rent charge for two years, and if he avow for it upon 
the determination of the Term, the Rent is gone, but by way of Anuuity it 
remains for ever, if it be granted for him and his Heirs, and aſſets deſcend 
from him who granted it. 

And if a Rent-charge be granted in fee, and doth not ſay for him and bis 
Heirs, if the Grantee brings his Writ of Annuity , the Heir ſhall never be 
charged therwith, yet if he had taken it as a Rent · charge, the Land had been 
charged with it in perpetuity. 

And by him the cauſe why the Provifo that he ſhall not charge the perſon 
of the Grantor upon the grant of a Rent-charge is good, is, becauſe the perſon 
is not expreſly charged by ſuch a Grant, but by operation of Law. 

But in ſuch a caſe, a Proviſo that he ſhall not charge his Land is meerly 
void for the repugnancy, becauſe there the Land is expreſly charged by pre- 
ciſe words, and therfore if it be expreſly compriſed in ſuch a Grant, that the 
Grantee may charge the Land, or the perſon of the Grantor, at his Election; 
provided then afterwards that he ſhall charge his perſon, is not good, Ca 

tet, 

And all agreed, that upon a Rent granted upon equality of partition, oz foz 
allowance of Dower, oz foz recompence of a Title, an Annuity doth not lye, 
becanſe it is in ſatiſfaction of a thing reall, and therfoze ſhall not fall to a mat- 
fer perſonall, but alwaies remains of the ſame nature as the thing foz which 
it is given. And afterwards the ſame Term Judgment was given in the 
Common Bench, that the Plaintiff hall recover, which is entred, &c. 

And in the ſame caſe,Clark vouched that it was repozted by Benloes in his 


em re 


Book of Repozts; where a Rent was granted out of a Rectory by the Parſon ' 


who afterwards reſigned the Parſonage, that it was agreed in the Common 
Pleas in his time, that yet a Wit of Annuity lies againſt the Grantoz upon 
the ſame Grant, to which all, who agreed on this part, agreed that it was 
Law. 


Butler verſns Baker ard Delves, 


3. IN Treſpaſſe bzought by John Butler againſt Thomas Baker, and Thomas 
Delves, foz bacaking his Cloſe, pax cell of the Þannoz of Thoby, in the 
County of Eſſex, upen a ſpeciall Aerdia, the Cafe was thus. 

William Barners the Father was ſeiſed in his Demeſae as of fee, of the 
Mannor of Yinton in the County of Gloceſter, holden of the King by 
Knights-ſervicein Capite, and being ſo ſeiſed , after the Marriage had be- 
tween Milliam bis Son and heir apparant, and Elizabeth the Daughter of 
Thonias Eden Eſquire, in conſideration of the ſame Marriage, and for the 


Joynture ofthe ſaid Elizabeth, aſſured the ſaid Mannor of Minton, to the 
uſe 
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uſe of the ſaid Milliam the Son, and Clizabeth his Wife, and the Heirs of 
their two bodies lawfully begotren, and died, by whoſe death the Reverſion 
alſo of the ſaid Mannors deſcended to the ſaid Uilltamthe Son, wh.rby be 
was ſeiſed therofaccordingly, and being ſo ſeiſed. and alſo ſeiſed of the Man- 
nor of Thabo, in his Demeſne as of Fee holden alſo of the Qu*en by Knights- 
ſervivicein chief, and of certain Lands in Fabbing in the ſa1d County of E(- 
ſex, which Land in Fobbing with the Mannor of Hinton, were the full third 
pa:t ofthe yalue of all the Land of the ſail William the Son, and he made 
his Wilt in writing, wherby he deviſed to his ſaid Wife Elizabeth bis ſaid 
Mannor of h by for her life, in ſatis faction of all her Joynture and Dower, 
upon condition, that if ſhe take to any other Joynture, that then the D-viſe 
to her ſhall be void, and aftet her deceaſe he deviſed that the ſaid Mannor 
ſhall remain to Thomas his Son, and the Heirs Males of his body, and for de- 
fault ofſuch Iſſue, the remainder to Tbomat brother of the ſaid Milliam for 
bis life, the remainder to hir firſt, ſecond, and third Son, and to the Heirs 
Males of their bodies, aad ſo to every other Iſſue Male of his body, and for 
default of ſuch Iſſue, the remainder to Leonard Barners his brother, and to 
the Heirs Males of his body, the remainder to Richard Barners, and the Heirs 
Males of his body, the remainder to the right Heirs of the Deviſor : William 
the Son dies, having Iſſue Thomas his Son, and riſeli his Daughter, Wife to 
the ſaid Thomas Baker ; the ſaid Elizabeth by Paroll in pais moved her Eſtate 
in the ſaid Mannor of Hinton, and after this entred into the ſaid Mannor of 
T boby, after which the ſaid Elizabeth died, and Thomas the Son, and Thomas 
the Uncle died alſo without Iſſue Male, after which the ſaid Leonard took one 
Mary to Wife, and died, having Iſſue Anthony Barneys, afcer which the ſaid 
Mary took the ſaid oha Butler to Husband, and after this the ſaid Anthony 
aſſigned to the ſaid Aary the ſiid Mannors of Thoby, in allowance for all her 
Dower, wherby the faid ohn Butler as in the right of his Wife entred into 
the (aid Mannor of Thoby, wherby the ſaid Thomas Delves by the command- 
ment of the ſaid Baker ent red into the ſaid Cloſe, of which the Action is 
brought as in right ol the ſaid Grifell; And whether this entry were lawful 
oz not, was the queſtion, which was argued in the Court, in the time of the 
late Lozd Wray; and he, and Gawdy held ſtrongly that the entry of the ſaid 
Delves was lawfull, but Clench and Fennor held alwaies (he contrary, wher - 
up0.1it was adj aurned iuto the Exchcquer Chamber. 

But they all agreed, that the Waivcr made by the ſaid Elizabeth by parole 
in pais, was a ſufficient Watver of her Cate in Hinton, and the rather, be- 
cauſe of the Statute of 27 H 8.cap, 10, the woꝛds of which are; That if the 
Joyncure be made after the Marriage, that then the Wife ſurviving her Huſ- 
band may after his death refuſe to take ſuch Joynture, 

And now it was moved by Tanfield, that Judgment ought to be given foz 
the Plaintiſf, foz by the Maiver of the Mike, the Inheritance of Hinton is 
now to be ſaid wholly in the Husband ab initio, and therfoze that with Fob- 
bing being a whole third part of the whale Land which now is to be ſaid to be 


left to diſcend to the Yeir of the Deviſoz, as to Thoby; is good fo2 the whole, 


and ifſo then no part therof deſcends to Griſell, and therfoze the entry «cf 
the ſaid Delves in her right is wzongfull. 

Coke Attozney-general to the contrary, foz he ſaid, That it is to no purpoſe 
to conſider what Eftate the Deviſor had in the Mandor of Hinton, by reaſon 
ofthis Waiver made by his Wife, Ex poſt facto after bis death. But we are 
to ſee what Eſtate the Deviſoz had in it in the view of the Law, at the time 
of his death befoze the Waiver, and accozding to it the Law ſhall adjudge 
that he had power to make his Deviſe by means of the Statute; and at this 


time none can adjudge another Eſtate in him but joyntly with his wiſe, of 


which Eſtate he had no power to make any diſpoſition, 8z to deviſe it, oz to 
leave it foz the third part tohis Meir, foz the @tatuts. which is an expla- 
; natory 


Butler verſus Baker. 
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atory Law in this paint) ſaies, that he onght to be ſole ſeiſed in ſuch a caſe. 
And further the @tatute of 34 H.8. at the end, is, that the Land which de⸗ 
ſcends immediatly from the Deviſoz ſhall be taken foz the third part, and 
this Lan did not deſcend immediatly, fo it ſurvived to the Wife untill che 
waive? if, and ther foꝛe this Lind is not to be taken foz any third part, which 
the Statute purpoſed to have been left to the Heir, and therfoze ſo much th1ill 
be taken fcom Thoby as with Fobbin ſhall be a third part to deſcend, wherby 
Griſell the Heir hath good right yet ta part of Thoby , and therfoze the en- 
try — ſaid Delyes in her right by comm indment of her husband not wzon- 
full. 

Periam chief Baron, Clench, Clark, Walmſley, and Fennor, That now by 
reaſon of the Waiver in the Deviſoz ſhall be ſole ſeiſed ab initio, fo2 the ſaid 
Elizabeth might have had Dower therof, if the would, as in the like caſe it is 
adjudged in 17 E. 3.6. and therfoze a ſole Seiſin in the Pusband, and the de- 
ſcent to the Heir in ſuch a caſe upon the Waiver, Gall take away the entry 
of him who hath right to it. And ftherfoze the caſe now foz the Pannoꝛ ct 
Hinton is within the very letter of the @tatnte, as well foz the ſole Seciſti; 
which was in the Deviſcz, as foz the immediate deſcent which was from th: 
Deviloz to his Meir, and therfoze remains to the Heir foz a good third part 
of the Inheritance of the De viſoz, by the very letter of the Statute, and if 
the Letter had not helped if, yet it ſhall be helped by the purpozt and intent 
of the Statute, which cught to be liberally and favourably conſtrued foz the 
benefit of the @ubject, who befoze the Statute of Uſes might hade dilpoſed of 
bis whole Land by reaſon of Uſes by his Mill, and the Statute of 27 H.8. 
ercludes him therof, and therfoze the Statute of 32 & 34H. 8. are to be li- 
berally expounded as to the dubject foz the two parts, and the rather becauſe 
it appeareth by the pꝛeamble ofthe Statute of 32 H. 8. that it was made of 
the liberality of the ing, and becauſe that by 34 H. 8. it appeareth that it 
was made, to the intent that the Subject ſhall take the advantage and benefit 

ed by the King in the fozmer Statufe, by all which it appeareth 

as they ſaid) that the ſaid Statutes ſhall be liberally expounded foz the ad⸗ 

vantage of the Snbjec, and foz his benefit, and not ſo trictly upon the letter 

of the Law as hath been moved; and ſo they concluded that Judgment ought 
to be given foz the Plaintiff, 

Popham and Anderſon the two chief Juſtices, and all the other Juſtices 
and Barons held the contrary, and that Judgment ought to be given again} 
the Plaintiff ; and that by the very letter and purpozt of the Statutes of 32 
& 34 H.8. foz they ſaid, they are to conſider what E ſtate the Deviſo2 h d in 
the Land at the time of his Deviſe made, without regard to that which might 
happen by matter Ex poſt facto upon the Deed of ancther : and if it had been 
demanded of any appziſed in the Law, at the time when the Will wos 
made, what Eſtate the De viſoz then had in the Mannoz of Hinton, none 
is ſo unleatned to ſay, that he had other Eſtate in it, then joyntly with his 
Wife : And if lo, it follows that this Bannoz was then out of the letter and 
intent of the Law, foz he was net then ſcle ſeiſed therof, noz ſeiſed in co⸗ 
par cenary. noꝛ in commen, and by the wozds he ſhould be ſole ſeiſed in 
Fee-ſimple, oz ſeiſed in Fee-ſimple in coparcenary, 02 in common: It ap⸗ 
pearcth that the intent of the Statute was, that he (hall have full power cf 
himſelf, withont the means oz aid of another, to diſpobe of the Land, of which 
be is by the Statute to mabe diſpoſition, oz to leave it to his Yeir, and this 
be bath not foz the Mannoꝛ ot Hinton here. 

And further the woꝛds of 32 H. S. are, That the Deviſoz hath full power 
at his Will and ple aſure fo deviſe two parts of his Land ſo holden as here, 
and this is to be intended of ſuch Land of which he then had full power to 
make diſpoſitien, ond this he could not 2 do foz the Manno of 
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And farther the wozds cf 34 H. S. are that the deviſion fo2 the parts ſhall 
be made by the Deviſoz oꝛ Owner of the Land by his laſt Till in witing, 
oꝛ otherwiſe in wziting, and in default therofby commiſſton, &c. And can 
any ſay with reaſon, that it was the intent of the Statute that he ſhall make 
the Deviſton of other Lands then of thoſe of which he then had full power to 
deviſe o2 to leave to his heir without any future accident to help him, oz the 
mean of Anthony by matter Ex poſt facto; It is cleer that reaſon cannot 
maintain if. And the wozds following in the Act, which are, That che King 
ſhall take for his third part the Land which deſcended to the Heir of the Fſtate 
tail, or of Fee-ſimple immediatly after the death of the Deviſor ; much en- 
fo:ce the opinion on this ſive, foz it cannot be ſaid upon the death befoze the 
Waiver that this Pannoz of Hinton was immediatly deſcended, ergo, it 
ought not to be taken foz the third part. 

And further the wozds are, If the Lands immediatly deſcended upon the 
death of the Deviſor, #c. do not amount to a full third part, that then the 
King make take into his hands ſo much of the other Lands of the Deviſor as 
may make a full third part,xc. wherby it is cleer, that in this caſe if the wile 
had nat waived her Eſtate foz ten years after the death of the ZDeviſs2 , that 
fo all this time the Queen could not meddle with rhe Pannoꝛz of Hinton, 
and therfoze in the mean while ſhe might well have ſo much of the Bannoz of 
Thoby, which might well have made a full third part to her, and fo2 ſo much 
which ſhe took the Will was alwaies void, which ill never be altered noz 
made good by any Waiver Ex poſt facto. And although the Waiver of the 
Feme put the Inheritance enttrely in the Deviſoꝛ, and in his Meir, in re- 
lation to divers reſpects, yet as to other reſpects he ſh all not be ſatd in them 
with ſuch relation, and eſpecially upon the Statute in which we now are to 
reſpect the power as it was in him at the time of his death, befoze this fu- 
ture Contingent. 

And by Popham, I the expoſition on the other ſide ſhall hold place upon 
the Statute, perhaps a man ſhall net ſee by the ſpace of fix years, or more, 
after the death ofa Deviſor, how his Deviſe ſhall work: As a Feoffment in 
Fee is made to J. S. and a Feme Covert, and their Heirs, of 101. Land hol- 
den by Knights-ſervicein Capite, which J.S. hath 201. Land in fee ſo holden 
alſo ; J. S. makes a Deviſe of his 201. Land, the Husband lives 60. years 
after ; none will oz can deny but that fo2 this time the Deviſe is not good foz 
two part*, now the Yusband dies, and the Wife waives the Eſtate made 
to her, this puts the Inheritance therof in the Heir of I. S. with rclatien to 
divers reſpects, but not to this reſpec to make the Mill now good foz the 
whole 20 1. Land, which therfoze was void foz the third part therof, fo2 the 
Mill which once was void by matter Ex poſt facto, after the death of the De- 
viſoz, cannot be made good: And by him the delcent in ſuch a caſe is not 
ſuch that it ſhall take away the entry of him who hath right, becauſe it was 
not an immediate deſcent in Deed, but upon the operation of Law which 
gave Wardſhip and the like, but not to pꝛejudice any third perſon. 

And he ſaid, that although the Queen, oz other Lozd upon eviction of the 
Land deſcended, oz the determination of the Eſtate therof, my reſozt to 
Lands deviſed oz aſſured, and take a third part therof, yet therby the Deviſe 
o2 Aſſurance remains effecuall againſt the Heir, but this is by a ſpectall 
clauſe in the Þtafnte of 34 H.8. which gives it to them, but no ſach remedy 
is given to the Deviſee to help him if his part be abꝛidged, oꝛ evicted; And the 
woꝛds are pꝛeciſe, to wit, If the part left or aſſigned to the King, or to any 
Lord, at any time during their Intereſt therin be evicted, xc. that they ſhall 
have ſo much o the two parts reſidue, as ſhall make a full third part of the 
remainder not evicted, gc. Wherby it appeareth, that this is given only (02 
the bencfit cf the Lozds, and not of the Heir, noz ef the Deviſee ; fz if * 
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the Intereſt of the Queen, oz cther Lozd be determined, this which was left 
be evicted from the Heir, it ſhall not be helped againſt the deviſe, but the De- 
vile remains good to the Deviſee againſt the Heir foz the whole Land dcvi- 
ſed, wherby it appeareth, that it was the very purpozt and intent cf the 
Statute, that the Deviſe remain as it was at the time of the death cf the De- 
viſoz, without having regard to that which hapneth Ex poſt facto, unleſſe foz 
this point helped by this ſpeciall clauſe of the Dtatatgg and this is fo2 the 
Lo2d and his Intereſt only, and foz no other: And by Him alſo clcerly the 
Statute which is an explanatory Law ſhall never be taken by equity inthe 
pzeciſe point explained to impugne the point of explanation, as here the Sta- 
tute wills that the Eſtate of Inheritance compꝛiſed in the fozmer Statute, 
ſhall be cxplained to be Fee-ſimple, it cannot now by any equity be, as to the 
power to make a Deviſe which is meerly given by the authozity cf the Sta⸗ 
tute, ſaid to be of any other Eſtate then Fee-ſimple,of which a Deviſe may be 
made: And therfoze if Land be given to another and his Yeirs fo2 the term 
of another mans life, a Deviſe cannot be made of this, becauſe it is not an 
Inheritance in Fee⸗ſimple, but only the limitation of a Free-hold : And 
where the Statute ſaith, having a ſoles Cate, we cannot by any equity, that 
it (hall be taken of any joynt Cate, as to make any diſpoſition of that which 
the had in Joynture, and therupon the greater part reſolved that Judgment 
ſhall be given againſt the Plaintiff foz the Defendants. 


South well verſus Ward, 


4. N a ſecond deliverance between Richard Southwell Eſquire, Plaintitf, 
12 Miles Ward Avowant, by Demurrer upon the Avowry, the Caſe 
appeared to be this. : — 

That John, Prior of the Church of Saint Faiths in Yozſham in the County 
of Nozfolk, was ſeiſed in his Demeſne as of fee, in the right of his (aid Prio- 
ry, of 8. Meſſuages. 300.acres of Land, 30.acres of Meadow, 60.acres of Pa- 
ſture, and 200. acres of Wood, with their Appurtenances in Yozſham afore- 
ſaid : And ſo ſeiſed, the ſaid Prior with the aſſent of his Covent, by their 
Deed indented, ſhewn forth, bearing date the firſt day of January, 13 E. 4. 
and by licence of the King aforeſaid, granted to William then the Maſter of 
the Hoſpitall of St. Giles in Nezwich, and to the Brothers of the ſame Hoſ- 

itall, and to their Succeſſors 200. Fagots, and 200. Focalls called Aſtle-waod, 
yearly to be taken of all the Lands and Tenements of the ſaid Prior and Co- 
vent in Yozſham aforeſaid, by the Servants of the ſaid Prior and Covent, and 
their Succeſſors, yearly to be cartied to the ſaid Hoſpitall, at the coſts and ex- 
pences of the ſaid Prior and Covent, and their Succeſſors, at the Feaſt of St. 
Michael. or 20 8. of lawfull money for them at the election of the ſaid Ma- 
ſter and Brethren, and their Succeſſors, to take yearly inthe ſame Lands and 
Tenements in Yozſham, to the uſe of the poor and infirm perſons there being 
or coming: So that if it happen the ſaid Fagots and Focalls, or the ſaid 20 f. 
for them to the ſaid Maſter and Freres in form aforeſaid, to be artear in al! or 
part, gc. then they may diſtrain in the ſaid Lands and Tenements, and the 
Diſtreſſe detain until they be fully ſatisfied of the ſaid Fagots and Focals, or of 
the ſaid 20 8. for them as is afore ſaid, with this Proviſo further, That if at any 
one or more times, the ſaid Maſter and Brethren have choſen to have the Fa- 
gots and Focals, yet at any other time they make the 20s. for them, and 
although they have taken the 20s. for them, once, or oſtner, yet at any other 
time they may take the Fagots and Focals themſelves, and that they may fo 
vary teties quoties, and diſtrain for them accordingly, reaſonable notice 


being given of their Election, in form aforeſaid. 
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And the ſaid Maſter and Brethrea granted by the ſame Deed to the ſaid 
Pcior and Covent, and their Succeſſors, that they or, others ſufficiently wat- 
ranted by chem, would give ſufficient notice of their election yearly, the firſt 
Sunday of Apꝛil, in the Church of the ſaid Hoſpital, to ſome Officer of the ſaid 
Prior and Covent, and their Succeſſors, if they ſend any thither for this cauſe. 

By fozce of which Grant, the ſaid Paſter and Bꝛethren were ſeiſed of the 
ſaid yearly rent of tig ſaid 200. Fagats, and 200, Facals called Aﬀtlewood 
accozdingly,and ſo belng ſeiſed, they by their ſufficient Mꝛiting enrolled of 
Recozd in the Chancery,in the firlt year of the late King Ed.6.gave and gran- 
ted to the ſamo Ning the ſaid Yoſpitall, x all the Lands Tenements and Ye- 
reditaments of the ſaid Yoſpitall ; To have and to hold to htm, and his Yeirs 
and Succeſſozs foz ever, wherby the ſaid King was therof, and of the ſaid 
annuall Rent ſeiſed accozdingly, and ſo ſeiſed the 7. day of May, in the ſame 
year, the (aid King Edw. by his Letters Patents, bearing date the ſame day 
and pear, granted the ſaid Yoſpitall and the rent of the ſaid Fagots, and Fo- 
cals, and other the Pzomiſſes, to the Pajoz, Sheriff, Citizens, and Com⸗ 
mons of the City of Norwich, and to their Succeſſozs foz ever: and foz 1609, 
Fagots, and 1600, Focals of the ſaid annuall rent of 200. Fagots, and 200. 
Focals, being arrear at the Feaſt of @.Michael the Arch-angel, 23 Eliz. the 
ſaid Ward took the Diſtreſſe, and made Conuſance as Bailiff to the ſaid 
Pajoz, Sheri{,8c, And it was moved that the Avowry was not good, firſt, 
becauſe it being matter of Clection which was granted ta the Maſter and 
Bzethren, and their ducceſſoꝛs, to wit, the Fuell, oz the 20 s. it doth not 
appear that they ever made any election of the one, oz the other, and untill 
it appeareth that they have made their Election to have the one oꝛ the other, 
it is not to be granted over by generall wozvs : But by the diColution ;of the 
Poſpitall the graift foz want of Election befoze is gone and determined. 

And further, wheras the king made his Grant of the Yoſpitall, and of all 
the ſaid rent of Fagots and Focals, without making mention of 20 s, foz 
the Came, it was moved that if it doth paſſe to the King, yet it doth not paſſe 
from him to the Majo. &c. in as much as he granted it pzeciſely as a Faell, 
wheras it was in him as a Rent of Fnell, oz of money at his Cledion, and 
therfoze the King deceived in bis Grant. 

And further, here he hath made Conuſance foz the Fuell, without making 
mention of their Election, to have it one way, oz another befoze the taking; 
but all the Court agreed that the Conuſance was good, and that the return 
ſhall be awarded to him who made the Conuſance : firſt, becauſe that this 
caſe is quite ont of the caſe of Election, becanſe the rent which is granted is 
only out of the Fagots and Aſtlewood, and the 20s. granted is not as a di⸗ 
ſtina thing, but granted as a recompence oz ſatiſfaction of that, becanſe the 
Grant is of the Fagots, &c. oz of 20 8. foz the ſame ; fo Nat in ſuch a caſe the 
Seiſin of the 20 8. is a good Deiſin of the Fagots and Focals, and ſufficeth 
to maintain an Aſſiſe upon this Deiſin foz the Fuell, but not foz the 20s, 
as money paid foz Suit of Court is good Seiſin of the Suit : And the 208. 
here is not granted in nature of a Rent of ſo much, bat as an allowance in 
ſatisfaction foʒ the Fuell. 

And Popham conceived, that he call have an Adion of debt foz this 20 8. 
foz the fuell, after the Eledion made if he will, as foz a Nomine pœne, be- 
canſe it is not the pzincipall thing granted of which the Inheritance is, 
but a caſuall Accident in recompence therof if he will have it, oz other - 
wiſe he may diſtrain fo2 it, becauſe it is ſo limited to be done by the Grant 
it ſelf: But they ſhall never have aſſurance of the 20 6. as a thing of In⸗ 
heritance, becauſe it is not the thing of which the Inheritance is granted, 
but only granted in allowance and ſatisfaction of it, and therfoze not to be re- 
ſemblcd to the caſes where 20.quarters of Cozn, oz 20 6. Rent is granted to 


one 


— —— 


Southwells 
Caſe. 


one and his Meirs, oz other ſach thing which ſtands meerly in the diſjun- 
give, to wit, to have, oz take, the one, oz the other. 

And therfoze ſuppoſe the Prioz was to carry the Fuell yearly fo the Yoſ- 
pitall at the Feaſt of ©. Michael, and yet then the Paſter and Bꝛethꝛen 
might have refuſed the Fnell, and held themſelves to have the 20s. by fazce 
of the Grant, foz then oziginally the Election ought fo have been made 
there: But upon the Covenant which cometh afterwarvs on the other part, 
the notice ought to have been given in April pearly befoze , but if it be not 
done , there lies but an Action of Covenant foz the not doing of it, foz this 
will not alter the nature of the Grant which was full and per fed in Law be- 
foze. And here he needs not make this appearance in the Conuſance, that any 
Election was made befoze the taking of the Cattel, becauſe the Grant is of 
the Fuell it ſelf, and if the other hav made Election befoze to have the 
20 8s. foz the Fuell, this ought to have been ſheton on the other ſide in 1Bar of 
the Avowry, to wit, that he bzought to them the Faeli yearly accozding to 
the Grant, and that they refuſed it, and required the 20 s. every time foz if, 
in which caſe foz every ſuch refuſall aud Election to have the 20s; foz it, it 
had excluded him to have any Fuell foz this pear ſo refuſed. 

And by Popham alſo , you may ſee a great diverſity between this caſe, 
where a man is to deliver to another 20. Loads of Mood, oz 20. Loads of 
Pay yearly out of ſuch Land, and he does not tender them foz divers years, 
and where a man is to take ſo much Fuell , oz Pay ont of the Land of ano- 
ther, and he takes it not foz divers years, foz in the former caſe the party 
who is not ſatisfied hill have all the arrears , be it never ſo pꝛejndictall to 
the Grantoz, becauſe it was through his own default that it was not paid, 
but in the other caſe as appeareth, 27 H.6. 10. he ſhall not have any remedp 
fo the arrears foz the years paſf, becauſe he took them not yearly as thep 
were due, which th:ll net turn the other party to pzejubice , that he ſhall 
want Fuell, oz Yay himſelf, by reaſon of the arrears which hapned thzough 
the default of him who ought to take it. and the Judgment was given foz him 
who made the Conuſance, aud it is entred in the Kings Bench, Mich. 3 3. & 
34. Eliz Rot. 229. 
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5. @ the end of this Term, upon the proceeding againſt Southwell the 

Jeſuife, it was moved by the Actozney-general to Popham chief Ju- 
ſtice, the Maſter of the Rolls, Periam chief Baron, Walmſley , and Owen 
Juſtices, and Ewens one of the Barons of the Exchetquer upon the fozm of 
India mente, upon the Statute of 27 Eliz. foz Jeſuits, &c If it need be com⸗ 
pꝛehended in the Indictment of a Jeſuite,who cometh iuto the Realm of Eng- 
land, oz any Dominions of the Queen, or (hall be taken therin 40. dates al⸗ 
ter the end of this Seſſion ol Parliament, that if he doth not ſubmit himſelf 
within three daies of his landing, if he cometh in after the 40.daies accoꝛd⸗ 
ing to the Proviſo of the Statute, oz that he was not ſo infirm of his body) 
where he came in befoze the 40.daies) that he was not able to paſſe out of the 
Realm by the time pzeſcribed at firſt, becauſe that it is compziſed in the body 
of the Ad, that it ſhall not be lawfull foꝛ any Jeſuite, &c. being bozn within 
this Realm, oz any other the Queens Dominions, 4 made after the Feaſt of 
D. John Baptiſt, in the firſt year of her Raign, oz after this to be made by 
any authozity derived, &c. from the Dee of Rome to come, be, oz remain in 
any part of this Realm,&c. otherwiſe then in ſuch ſpeciall caſes , and upon 


ſuch ſpeciall occaſions, and foz ſuch time only which is expzeſſed in this Ac, | 


end if he does that this offence ſhall be adjudged high Treaſon &c, 
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And after deliberation taken, and conſideration and conference amang(t 
themſelves had, they all reſalved that the better courſe was to omit this in 
the Javictment, notwithſtanding it be compꝛiſed in the body of the Aa in 
the ſam? manner as if it had been only in a Proviſo in which caſe it is to 
the Pziſoner to help him by means of ſuch a Proviſo, if he can do it: foz the 
woꝛds (other then, &c.) are but as referring to the pꝛoviſt an ſubſequent in 
the Statute, in which caſe this matter ſhall be uſed bat as the Proviſo it ſelf 
ſhall be; and accozding to this it hath been commonly put in praciſe by ali 
the Juſtices in all places after the Statute untill now. 

And they agreed alſo, that it need not be ſhewn whether he were made a 
Jeſuit, oz Pꝛieſt, &c. either beyond Dea, oz within the Realm, becauſe 
wherſoever it was, it is within the Law if he were made by the pꝛetended 
anthozity of the Dee of Rome · 

Bat they agreed that it ought fo be compꝛiſed in the Indictment that he 
was bozn within this Realm, oꝛ other Dominions of the Queen, but need not 
to ſhew where, but generally, Et quod J. S. natus Infra hoc Regnum Angliz, 
&c. And the Indictment ought to compꝛiſe that ye was a Jeſuite, oz Pꝛieſt 
&c, by authozity challenged oz pzetended from to the Dee of Rome, becauſe 
that this is in the body of the Act , without ſuch reference as in the other 
point, and accozding to this reſolution the pzoceeding was againt the ſaid 
Southwell, 


— 
— 
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Eaſter Term, 37 Elix. 
Pigots Caſe. 


warded in nature of a Mandamus, and after the death of Tho- 

mas Pigot Father of the ſatd Valentine, a Commiſſion was awar⸗ 
ded in nature of a Diem clauſit extremum, and the ſaid Commiſſions 
were awarded to one and the ſame CommiCioners,who by one Jnqueſt took 
but one Inquiſition upon theſe ſeverall Commiſſions in this fazm. 

Inquiſitio indentata capta apud, &c, virctute Commiſſ. in natura brevis de 
diem clauſit extremum cildem Commiſſ. direct. &c. ad iuquirendum poſt mor- 
tem Thomæ Pigot, Ar. nuper defuncti pattis predict. Valentin. per ſacra- 
mentum, &c. Qui dicunt, &c. After which all the points of the C.mmiſſion 
after the death ot the leid Valentine are enquired of; but foz the Commiſi{- 
ons after the death of the ſuv Thomas Pigot, it is imperfect in ſome points, 
as wha is his Heir, & c. is not found. 

And by Popham and Anderſon, this Jnquiſition is void as to Valentine as 
well as foz Thomas, foz their authozities which are the Commiſſions are 
by ſeverall Warrants which cannct be ſimul & ſemel by ene and the ſame 
Inquiſition executed and ſatiſfied, but cught to be divided and ſeverall, as 
the Warrant is ſeverall, and pet the ſame Inqueſt which found one Jnqui- 
ſition by one Warranf, may alſo find another Inquiſition by the other War- 
rant, but divived and ſeverall. and not as one, fo2 as it is made it does not 
appear upon which of the Commiſſtons the Inquiſition as to Valentine is ta- 
ken, foz as it is made it may be as well upon the one as upon the other, fa it 
is ſaid to be by vertue of both the Commiſſions, which cannot be, and ther- 
foze is not good in any part, and ſeverall Warrants ought to be ſeverally 
executcd, any therfoꝛe althcugh the Tſcheatoz as appeareth by 9 H.7.8. map 
take av Inquiſition Virtue officii, and at the ſame day another Inquiſition, 
Virtue brevis by one and the ſame Ingneſt, pet this cannct be dzawn into 

| one 


I, \ Fter the death of Valentine Pigot Eſquire, a Commiſſion was a- 
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one Inquiſition; And that which is found Victute officii contrary to _ 
which beloze the ſame day Virtute libris, as that it found moze Land, is good 
fo2 the King. And this their opinion was certified to the Court of Wards, 


Sir Rowland Hay wards Caſe. 


"TE Caſe was alſo ſent to the lame chief Juſtices out of the Court of Gon ah 
Wards : Dir Rowland Hayward being ſeiſed in his Demeſne as of = pace * 
Fee, of the Pannozs of D. and A. in the Tounty of Salop, and of other Lands porc 33. I 
in the ſame County, part wherof were in Leaſe foz years by ſeverall Inden- 
fures, rendꝛing certain rent, part in the poſſeſlions of ſeverall Coppholderg, 
and part in Demeſne in poſicſion out of Leaſe, by Judenture dated 2. Sep- 
tember, 34. Eliz, made mention that this was foz, andin conſideration of a 
certain ſum of money to him paid by Richard Warren Eſquire, and others, de- 
miſed, granted bargained and ſcld to the ſaid Richard Warren and the others, 
the ſaiv Mannoꝛs, Lands, and Tenements, and the Reverſion and Remains 
der of them, and of cvery part of them, and the Nents and P;ofits reſerved 
upon any Demiſe therupon foz 17.years, next enſuing the death of the ſaid 
Sir Rowland, rendzing a Roſe at the Feaſt of @.John Baptiſt pearly, if it be 
demanded, which Deed was acknowledged to be enrolled; and afterwards 
by another Indeature covenanted and granted foz him and his Heirs, here- 
after to ſtand ſeiſed of the laid Pannoꝛs. Lands, and Tenements, to the aſe 
of the ſaid Sir Rowland, and of the Yeirs ales of his body, and afterwards 
and befoze any Attoznment to the ſaid Richard Warren and his Co⸗leſſees, oz 
any of them, the (aid ir Rowland died ſeiſed of the ſaid Pannozs, Lands, 
and Tene ments, leaving a full third part of other Lands to deſcend to his 
ir. | f 
. it was moved on the Queens part, that foꝛ part, to wir, ſoʒ that which 
was in poſſeſſion it paſt to the ſaid Richard Warren, and the other by way of 
Demiſe at Common Law, and therfoze it doth not paſſe afterwards by way 
of Bargain and Dale as to the Remainder, and that therfoze ſoz theServices 
of the Mannoꝛs, and foz the Rents reſer ved upon the De mile, theſe remain to 
the Heir who was in Ward to the Queen, and within age, and therfoze to 
the Nucen by reaſon of the Tenure which was in Capite by Unights⸗ 
ſervice. Y ' 
But by Popham and Anderſon it is at the Election of the ſaid Richard 
Warren and his Co-leſſees to take it by way of Demiſe, oꝛ by way of Bar⸗ 
gain and Hale, untill that by ſcme act done, oꝛ other matter, it may appear 
that their intent is to take it another way, ſoz the Uls in this cale may well 
paſſe without the Jnrolement of the Deed, becauſe the Statute of 27 H. 8. 
of Inrolements, extends but to where a Free⸗hold is to pafſe, and the Uſe ſo 
paſſing, this ſhall be executed by the Statute of 27 H.8.vf Ufes, ans therfoze 
if the ſaid Richard Warren and his Colcſlees after the death of the ſaid Sir 
Rowland Hay ward, would clect to take it by way of Bargain and Hale, they 
ſhall have all the Reverſions, Remainders, Rents, and Services, as well as 
the Land in poſſeſſion executed to them by the @tatnte of Uſes : And of the 
ſame opinion were all the Juſtices in Trinity Term following, upon their 
meeting at Serjeants-Inne ſoz aziother great cauſe. J 
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Trinity Term, 37 Eliz. 


where @ Ju- 1 VP an Aſembly of all the Juſtices and Barons of the Exchecquer at 
{t.ce of Peace Serjeants-Inne in Fleetſtreer, this Term it was reſolved by them, and 
bails one who ſo agreed to be hereafter put in execution in all Circuits; That if a man taken 
27 ny for Felony be examined by a Jaſtice of Peace, it appeareth that the Felon is 
— x — A not bailable by the Law, and yet the Juſtices commit him to Goal but as up- 
be be commit- on ſuſpition of Felony , not making mention for any cauſe for which 
ted but for (uſ- he is not bailable, wherby he is brought before another Juſtice of Peace, not 
ſicic2 of Fele. knowing of any matter why he ought not to be bailed, wherupan they bail 
— — (his of- him, theſe Juſtices ought to be fined by the Statute of I, , 2. Phil. Mar. for 
ſence. they offend if they bail him, who by the Statute of Meſtm. I. is not bailab e, 
and therfore they at their peril ought ſo to inform themſelves before the bail 
taken of the matter, that they may be well ſatisfied that ſuch a one is bailable 
by Law,; and therfore obſerve well the Statute of Weſtm. I. cap. 18. who 
is bailable , and who not by the Law. And it ſeems that no Juſtice of Peace 
could have bailed any one for Felony before the Statute of 1 Rich. 3. cap. 3. 
which is made void by 3 H.7. cap. 3. for before this he ought to have been bat 
led by the Sheriff, or other Keeper ofthe Priſon where he was in Ward, or by 
the Conſtable, and by no other Officer, unleſſe Juſtices of che Rings Bench, 
Juſtices in Eyre, or Juſtices of Goal-delivery. 


Herbin verſ#s Chard, and others, 


2 1 Treſpaſſe by William Kerbin Plaintiff , againſt Chard and others 

Defendants, fo; a Tt eſpaſſe made at Pynon Farm in Netherbuty and 
Loder, in the County of Dorſet, the Caſe upon the Demurrer appeared to be 
this. 

The Lord Pozvant was ſeiſed of the Farm, in his Demeſne as of Fee, and 
ſo ſeiſed, demiſed it to Philip Fernam, Elizabeth his wife, and John Fer- 
nam the eldeſt Son of the ſaid Philip, for term of their lives, and of the Sur- 
vivor of them, and the faid Eliz.died, after which the ſaid Philip his Father 
demiſed his part of the Farm by his Deed indented, dated 13. Paxt. 32. liz, 
to Philip his Dan, and Toby Fernam his Son, for eighty years, immediat- 
ty after the death of the ſaid Philip the Father, if the ſaid John Fernam ſhal 
ſo long live, with divers remainders over for years, depending upon the life 
of the ſaid John, after which the ſaid Philip the Father died, and John ſur- 
vived bim, and demiſed the ſaid Farm tothe Plaintiff, upon whom the De- 
fendants entred in right of the ſaid Philip and Toby, and whether their ;en- 
try were congeable, was the queſtion : And it was moned by Goodridge of 
the Middle-Temple, that the entry of the Defendant was not lawfull, becauſe 
the ſaid John was now in by the Leſſoz, and not by his jopnt Companion. 

And further, be had no power to diſpoſe therof beyond his own life ; foz 
ſuppoſe that he makes a Leaſe therof foz years, and afterwards grant over 
his Eſtate to a ſtranger, and dies, the Leaſe foz years is therby determined, 
albeit his joynt Companion be pet living, and that his Eſtate continues. 

And yet he agreed, that if had made a Leaſe foz years, to begin at a day to 
come, as at Michaelmas following, o2 the like, that this had been good, foz 
it is an Intereſt in the Grantee to be granted over fo2 the pꝛeſumption, that 
it might be executed in his life; but in the other caſe there is not any polli⸗ 


bility, that he who hath not but foꝛ his life, can demiſe it to begin after the 
Eſtate made to him is deter mtned. 


But 


* 


— U — OE ————— 


Arton verſus 
Haie. 


—— 


— — —— — — — 


But on the other part, it was moved that the Demiſe remains in fozce foꝛ 
the life of the laid John, foz at the firſt every one had an inter eſt fo2 the life of 
the other alſo, and therfoze if one Joynt-tenant foz life make a Leaſe fo; 
years in poſſeſſion, and dies, the Leaſe yet continnes. 

And Crook the pounger alledged, that it was adjudged at lat Hartf, Term, 
It a man poſſeſſed of a Term foꝛ years in right of his Wife, makes a Leaſe 
foz years ofthe ſame Lands to begin aſter his death, t dies during the Term, 
without other alteration of it, and the Mike ſurvives him, that now the 
Leaſe made by the Pusband, is good, and that the like caſe as this, by the o⸗ 
pinion ofClench and Walmſley was decreed to be good in the Chancery. 


Arton Ver us Hare 


3. 1 N a ſecond deliverance between Francis Arton Plaintiff, and Henry 
Hare Avowant, the caſe appeared to be this. 

William (ocksey Eſquire, was ſeiſedin his Demeſne as of Fee, of the Man- 
nor of Volverten in the County of Worceſter, and ſo ſeiſed in Octab. Mich. 
7 Eliz,, levied a Fine of the ſaid Mannor to certain perſons, to the uſe of 
the ſaid William and Alice his Wite, and the Heirs of /;//iam, untill a mar- 
riage had between Martin Croft, and Anne Wigſtene, and after this _ 
to the uſe of the ſaid iiliam and Alice his Wife, and the Heirs of the body 
of the ſaid /3//;am, and for defualt of ſuch Iſſue, to the uſe of the ſaid Martin 
Crofts and Anne, and the Heirs Males of the body of the vid Martin upon 
the body of the ſaid Anne begotten, untill the ſaid Martis ſhould go about 
to alien, ſell, grant, or give the ſaid Mannor, or any parcell therof, or to ſuf- 
fer any Recovery, or levy any Fine therof, or make any diſcontinuance, c. 
And after the Eſtate of the ſaid Martin and Anne, and of the Heirs Males of 
their bodies to the Premiſſes, by any ſuch attempts determined and fiaiſhed, 
then to the uſe of the ſaid Anne for her life, and after, to the uſe of the Heirs 
Males of the body of the ſaid Martin upon the body of the ſaid Anne lawfully 
begotten, and for default of ſuch Iſſue, to the uſe of the Heirs of the body of 
the ſaid (Martin, and for default of ſuch Iſſue, to the uſe of Giles Croft bro- 
ther of the ſaid Martin, and the Heirs Males of his body, untill, cc. as before, 
and after to the uſe of the Heirs of the body of the ſaid Giles, and for default 
of ſuch Iſſue, to the uſe of Edward Crofts, the third brother of the ſaid Aar- 
tin, and of the Heirs Males of his body, asis before limited to the ſaid Giles, 
with remainders over,afterwards the marriage was had between the ſaid Mar- 
tin and Alice, aſter which the ſaid Martin and Giles died without Iſſue, with- 
out any thing done by the ſaid Martin to determine his Eftate, or by the ſaid 
Giles to determine bis Eſtate, if any had been. 

And it was agreed by all the Court, that as this caſe is, no remainder can 
enure over to the ſaid Giles, without an attempt pꝛecedent by the ſaid Mar- 
tin to determine his Eſtate, becanſe the Eſtate of Giles is not limited to be- 
gin but uxon ſuch an attempt pꝛecedent. 

And in the ſame manner Edmund ſhall have nothing untill the Eſtate of 
Giles determine by ſome attempt made by him, ifthe ſaid Giles had an 
Eſtate, becauſe the Cſfate of Edmund depends upon the attempt made by 
Giles pzecedent to it, which not being done, the Eſtate of Edmund never hap⸗ 
ned to be; and therfoze he who cometh in under a Diſcontinuance made by 
the ſaid William Cockſey, after the death of Martin and Giles without Jus, 
notwithſtanding the Remitter of the ſaid Alice in the caſe, is to have the 
Land againſt thoſe who come in by the ſaid Edmund, and upon this point 
onlp Judgment was given accozdingly in the Kings Bench, 
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Grenningham verſ#s the Executors of He) don. 


4. IN Debt upon an Obligation of 200. marks by Richard Grenningham 
Plaintiff, againſt the Executoꝛs of one Ralph Heydon Defendants, the 
caſe appeared to be this upon Demurrer. 

The ſaid Heydon was bound to the Plaintiff in 2co. marks, the Condition 
wherofrecites, that wheras the ſaid Hey dus had received of the ſaid Grenning- 
ham 76 1.6 58 d. before the date of the ſaid Obligation of 200. marks in pay- 
ment and ſatisfaction of certain Obligations and Bills of debt, remaining in 
the hands of the ſaid Heydon, and ſpecified in the Condition what they were 
in certain, and the which ſaid Bills & Obligations the ſaid Hey don is to deliver, 
or cauſe to be delivered to the ſaid Grenningham, his heirs or aſlipns, before the 
Feaſt of S. Michael, next enſuing the date of the ſaid Obligation, or otherwiſe 
the ſaid Heydon, his Executors, Adminiſtrators, or Aſſigns, or ſome of them 
befote the ſame Feaſt, ſhall make, or cauſe to be made and delivered to the 
ſaid Plaintiff, bis Heirs and Aſſigns, ſuch good and ſufficient Acquittances for 
the payment of the ſaid ſumms of money formerly mentioned, as the faid 
Plaintiff, his Heirs, Executors, or Aſſigns, ſhall deviſe, or cauſe to be deviſed 
by the Counſel of the ſaid Plaintiff, his Heirs or Aſſigns, before the Feaſt, 
without fraud or deceit, that then the ſaid Obligation ſhall be void, &. 

And before the Feaſt the ſaid Plaintiff did not deviſe any acquittance; 
Whether now the Obligation be ſaved by the Diſjundi ve, without deliver⸗ 
ing the Obligations, and Bills befoze named, befoze the Fealt of ©. Michael: 


Rot, 36,& 37» 
Eton and Monney verſus Laughter. 


Sce this Caſe $, Debt an Dbligation of 400 I. by Thomas Eton, and Roger 

Coke lib. 3. 21. ; onn Plaintiff, againſt Thomas Laughter Defendant, who — 

by che name ggund together with one Richard Rainford to the ſaid Plaintiffs, the Conditi⸗ 
of Layebtcrs : , 

a. on ct which Odligation was, a 

a That if the ſaid Richard Rainford after martiage had between him and 

ane Gilman Widow, together with the ſaid ant, alienate in Fee, or Fee. tail, 

all that great Meſſuage of the ſaid ane in Londen, in theTenure of iliam 

Fitz Williams Eſquire, if then the ſaid Richard Rainford in his life time pur. 

chaſe to the ſaid Jane, her Heirs and Aſſigns, Lands and Tenements, of good 

Right and Title, and of as good value as the money raiſed upon the aliena- 

nation of the ſaid Meſſuage amounts unto, or leave to the ſaid Jane after his 

deceaſe, as Executrix, or by Legacy, or other good aſſurance, ſo much money 

as he ſhall receive or bave upon the ſaid Sale, that then the Obligation ſhall 

be void, after which the ſaid Richard Rainford married with the ſaid Pane, and 

the ſaid Richard and Jane Told the faid Meſſusge in Fee by Fine, for 320 J. re- 

ceived by the ſaid Richard Rainford, after which the ſaid Jane died, no Lands 

being purchaſed to the ſaid ane by the ſaid Richard, and the ſaid Richard yer 


living. 
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Michatlmas Term, 37, & 38. Eliz. 
: Sawyer verſus Hardy, 


mund Hardy Defendant, foz a Peſſuage in B. Martins, upon a De- 
murrer, the caſe was this, 

A Leaſe was made of the ſaid Meſſuage to one Margaret Sawyer for 40. 
years, upon Condition, that if the ſaid Margaret ſhould ſo long continue a 
Widow, ſhe ſhould dwell and ſtay in the ſame Meſſuage, the ſaid Margaret 
continued a Widow, and dwelt in the ſame houſe all her life, and died durin 
the ſaid Terryof 40. years, making the Plaintiff her Executor, and by — 
the Plaintiff had Judgment to recover : Foz by Popham, Gawdy, and Clench, 
this now was no Condition noz Limitation, foz it bath no certain concluſi⸗ 
on upon the (that if) to wit, that then the Ter in ſhall continue, oz that the 
ſhall pay ſo much, oz otherwiſe what the conciuſion ſhall be, none can ima- 
gine : As if ſuch a Leaſe be made upon condition, that if the Leſſee does ſuch 
a thing without other concluſion, it is a good Leaſe fa; 40.years, foz none can 
imagine what the concluſion ſhall be in ſuch a cale, oʒ that then the Leaſe ſhal 
be void, 02 that he ſhall re-enter, oz that the Leſſee (hall fozfeit ſo much, oz 
2 ſhall happen upon it, foz which ;incertainty it ſhall be taken as a void 


lauſe. , 
But by Popham , if it had been Sub conditione ſi tamdiu vixerit, 65 
been good to deter mine the Leaſe, but it is atherwiſe of the woꝛd (quod ſi) 
fo; the incertainty as befoze. 

And they all agreed, that if the Leaſe had been foz 40. years Si camdiu ſola 
vivetet & inhabitaret in eodem Meſſuagio, that (the Leaſe had been deter⸗ 
mined by her marriage, oz death. In the ſams manner , as if it had been $i 
tam diu vixetit. And ſo in truth had been the caſe if it had been well plea- 
ded, but by pleading the advantage therof was lolf, and the truth not dil⸗ 


cloſed. . 
But by Popham, If a Leaſe be made for 4 0. years, if he ſhall dwell in the 


ſame for his life, there it is good for 40. years, upon E of the Con- 
dition, the diverſity appeareth, te wit, where it is, if he ſhall dwell there du- 


ring the Term, and where it is, if be ſhall inhabit there during his life. 


I. I N an Ejectione firmz, by Chriſtopher Sawyer Plaintiff, againſt Ed - 


Goodale verſus Wyat. 


2. N an Ejectione firmz by Cuthbert Goodale Plaintif,againit John Wy- 
at Defendant, foza Peadow in Aylesbury, in the County of Buck, cal- 
ledDiggelmore, upon a ſpeciall Uerdic the caſe was this. 

Sir John Packington Knight, enfeoffed therof one Ralph Woodliff, to have 
and to hold to him and his Heirs, upon condition, that if the ſaid Sir John 
within a year after the death of the ſaid Ralph, pay to the Heirs, Executors, 
or Adminiſtrators of the ſaid Ralph, the ſumm of a 100. marks of lawfull mo- 
ney , that then the ſaid Feoffment and Seiſin made therupon ſhall be void; 
R alph woodliff made a Feoment over to others cherof, and died inteftate, and 
Adminiſtration was committed to Anne bis Wife, and Drew Woedliff his Son 
and Heir, who gave a Warrant of Attorney to Thomas Gooaale then ſeiſed of 
the ſaid Meadow by mean conveyances ,for the receit of the ſaid 100. marks, 
with Covenant that none of them ſhall do any act, or thing that ſhall be pre ĩu- 
diciall or hurtfull to the ſaid Thomas Goodale, for the receiving and enjoying of 


the ſaid ſumm , after which it was certified to the ſaid Sir John Packington by 
the 


See this Caſc 
Coke lib. 5. fol. 
95,96. by the 
name ot G o- 
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In which caſe 
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hall be per- 
fot med to an 
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the ſaid Goodale thit this Warrant was made to him: Aﬀer which it was 2 
greed detween the ſaid Sir oh Packington & Drew Woodale tha: the ſaid The, 
Drew ſhall have but 3 2 . of che ſaid 100.marks, wherupon the ſaid Sir Jh 
Packingtox within a year after the death of the ſaid Ralph li pa d to the 
ſaid Drew Foedliff the too. marks, and preſently the ſaid Drew d:liverel to 
the ſaid Sit ohn all the io. maiks but 324. And the W:rvict ſtands upon 
this point, whether the 10>.marks were well paid, oz not. 

And by Popham and Gawdy this was meerly a fraud which hill never 
pꝛejudice a third perſon, foz if it be agreed between the Difeiſee and J. S. 
that a ſtranger ſhall diſſeiſe the Tenant of the Land, and enfeoff the ſaid J. S. 
to the intent that the Diſeiſce ſhall recover againſt him, this Recovery ſhall 
bind the ſaid 1.S. but not him who wis difſeiſed, and pet he who recoverev 
had a good Title, and paramount the other, but he Chill not come to that to 
which he had good cauſe of Action and Title by fraudulent meaffs, to the pꝛe⸗ 
judice of a third perſon, not party to this fraud. 

And it was ſaid further, that to pay money, and fake it away again pꝛeſent⸗ 
ly befoze that it is purſed up by re-deltvery, is not pzoperly a payment, but 
rather a colour of payment. 

And by Fennor and Popham, the fozce of a Deed of Feoffment once effecta- 
all, cannot become void oz of no effect, noz the Lider g therupon by ſuch 
manner of wozvs. And it is not like a Bargain of Goods, oz an Poligati⸗ 
on, oʒ a Leaſe foz years, which by ſuch w3zds may be diſſolved and made to be 
of no fozce oz effec, becauſe that as by the ſealing a bare Cantrac, it may be 
made perfect and effectuall withcut other circumtances, ſo map it be defeas 
ted by ſuch bare means without other circumſtance : But ſoit is not in caſe 
of an Inheritance oz Free-hold, which cannot be effectnal by the bare delivery 
cf a Deed, unleſſe that Livery be made therupon. 

And all agreed, that as this caſe is, notwithſtanding the Feoffment made o⸗ 
ver by the Father, the money might have been paid to the Yeir to perfozm 
the Condition, if they had been duly paid, and without Covin, and that the 
woꝛds had been apt to have defeated the Eſtate. 

But by Popham and Clench, If a Feoffment be made to one upon conditi⸗ 
on of payment of money to the Feoffee, his Yeirs oz Allignes and the Feof- 
fee makes a Feoffment over, and dies, the money ought to be paid to the 
Feoſkee whe is the Allignee, and not to the Heir, foz there (Heir) is not 
named but in reſpec of the Inheritance which might be in him, but here he 
is named as a meer ſtranger to it. 


Bartons Caſe. 


3. N a Wait of Erro) ſued in the Kings Bench by Randall Barton, upon a 

Fine levied at Lancaſter, 7 Eliz, of Land in Smithall , and elſe where in 
tbe County of Lancaſter, by Robert Barton Eſquire, to Leven and Browndo, 
where this Mrit was bzoughc by the (aid Randall as Heir in tail to the ſaid 
Robert, to wit, Dan of Ralph, Bꝛotber of the ſaid Robert. The Defendant 
plead a Recobery in Bar therof had after the Fine, in which the ſaid Robert 
was vouched, who vouched over the common Ucuchee ; And by all the Court 
this common Recovery with ſuch double Uoncher (which is the common al⸗ 
ſurance of Lands) is a Bar by reaſon of the Weucher, to every manner of 
right which the Uonchee,oz his Heir by means of him is to have to this land, 
which is paramount the Recovery. And ſo it is of every manner of wap 
wherby they are otherwiſe to coms to the Land befoze the Recovery. And if 
the recovery be erroneous , it remains a good Bar - untill it be avoided 
bp erroz- But if the Recovery be void, oz the Uoucher not warranted to 
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be, purſuing the appearance of the Tenant, but pꝛecedent᷑ to it, as was p2e- 
tended, and ſono Tenant to warrant the Uoucher when the Acucher was 
made, the Recovery ſhall be no bar in ſuch a caſe ; and the caſe here was in- 
fozmed to be this, fo: the Mzit of Entry bears date 1. Mart. 7 Eliz. return⸗ 
able Die Lupz in 4.ſeptimana — propter futur. and the Ucucher 
was made in 4. ſeptimana quad rageſſimæ, 7 Eliz. the ſaid firſt day of March, 
being the firſt week of this Lent, 7 Eliz. And upon this it was inferred that 
the Tenant was not to appear unttll Pundap in the fourth week of Lent, 8 
Eliz. which is a long time after that the Woncher appeared and veuched over. 

But by the whole Court the D;iginal Mzit ſhall be taken as it is wzit- 
ten, to be returnable on Munday, in the fourth week of the ſame Lent , 7 E- 
liz, fo2 it ſhall be taken as it is written ſhoztly, moſt bencficially that it can 
be tc make the Ne coberp good. And if it had been wzitten Prox me, it ſhculd 
refer to the week befoze, and ſo good, And if the wozd (Futur.) had been 
wzitten at large (Futura) it alſo ſhall refer to Septimana, end therſoze be- 
ing watten b;icfly it hall refer as it map beſt do to make the Recovery good. 
But if it had been in Quarta ſeptimara proximz quadrageſſimz at large, then 
the woꝛd Proxime ſhall refer to Quadrage ſſim æ be cauſi of the caſe : But if 
it had been Proxima it ſhall refer to Septimana, becauſe alſo of the caſe ; But 
here as the caſc is, it ſhall be a good reference to make the wozds Tunc prox- 
ima futur. to ſhew what fourth week of Lent, to wit, that next enſuing the firſf 
day of March, As if a man be bound by Dbligation , bearing date the firſt 
day of March, to pay the 1 0.day of March then next enſuing , this ſhall be ta- 
ken the 10.day of this March, becauſe this is next enſuing the frſt vay. 


— — — — ——C—_— 
— — 


Paramor verſus Verrald. 

4-T N Lreſpaſſe of Aſſault and falſe Impziſonment, by Robert Paramor a- 
gainſt John Verrold,and others, (appoſed to be dene at ſach a Pariſh and 
Ward in London, the 20.day of May, 35 Eliz The Defendants juſtifie by 
reaſon of an Executien upon a Recovery tn the Court of Sandwich, within 
the Cinquc-Pozts, Debt, and traverſe Abſque hoc, in that they were guilty in 
London, &c. The Plaintiff reply and mainta1:1 the ACault and Impziſon⸗ 
ment. as it is ſaid, and traverſes Abſque hoc quod habetur aliquod tale Re- 
cordum loque'z prout, the Defendants have alledged, Et hoc pacatns eſt veri- 
ficare per Recordum illud, and upon this the Defendants demurred in Judg- 
ment: And per Curiam the Defendants plea Prima fi cie was good, becauſe 
it was a ſpeciall manner of Juſtification, which cannct be pleaded and alled- 
ged to be iu any other place then where it was done, in the ſame manner as 
if they had juſtified by fozce of a Capias directed to the @heriff of another 
County, then where the occaſicn bzought, oz by Warrant cf a Inſtice 
of Peace cf another County, foz matter of the Peace, and the like, which arc 
not like to the caſe of Partridge, who was beaten in the Ccuuty of Gloceſter 
by Sir Henty Pole, foz which he U2ought his Action in London: And Sir Hen. 
Pole weuld have juſtified by Aſſault of the Plaintiff in the Ccunty of Glo- 
ceſter, with a traverſe that he was not guilty in London: But it was then 
ruled in this Ccurt, that he could not do it to ouſt the Plaintiff to ſue in 
London, but in ſuch a caſe he might have alledged that the Aſſault was done 
in London, bccauſe it was alſo a thing tranſitozy, of which thep (hall take ns 
tice there, and ſo help himſelf if the matter had been true. | 
But in the caſe at the Bar, if the ſpectall matter alledgedin the foz2aign 
County be falſe, as here, the Plaintiff may maintain his Action and traverſe 
the ſpectal matter alledged by the Defendant ;And ſoa fraverſe in ſuch a caſe 
may be npon a Traverſe when falſity is uſe, to ouſt the Plaintiff of that 

benefit which the Law gives him. 
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Hillary Term, 38 Bliz, 
Wood verſus Matthews. 


upon a judgment given in the common Pleas,the caſe was bzicfly thus. 
The Iſſue in the Common Pleas was, whether one were taken by 
a Cap. ad ſatitfaciendum, or not, and upon the triall therof at the Ns privs, 
the Jury found for the Plaintiff in this Action, to wit, chat the party was not 
taken by the ſaid (apias, and upon the back of the Pannell entred dicunt per 
Auer. but on the back of the Poſteathe Clark of the Aſſiſes certified the Pan- 
nell thus, to wit, That the Jury ſay, that no Capias was awarded, which was 
otherwiſe then was put in Iſſue , or found by the jury; and the Roll of che 
Record was according to the Poſtea , and upon this Judgment given for the 
ſaid Matthew then Plaintiff, upon which (among other Errors) this va- 
riance between the Iſſue and Verdict was aſſigned for Error, and after deli- 
beration had upon this point, and this matter alledged by the Defendant in 
the Writ of Error, and certified out of the Common Pleas, the Court awar- 
ded as to this point that the Record ſent up out of the Common Pleas by 
the Writ of Error, ſhall be amended, according to that which was endorſed 
g on the back of the Pannell, for the endorſement upon the Pannell is the War- 
rant for the certifying ofthe Poſtea, aud ſo this Warrant over to him that 
makes the Entry in the Roll: And therfoza wheras it was alledged that the 
Poſtea was amended inthe Com mon Pleas after the Recozd removed, it 
was holden tobe well done there; foz although the Recozd were removed 
by the Writ of Erroz, pet the Niſi prius, the Poſtea, aud the like remain tilt 
there, as it is of the Warrant of Attozney, and the like : And if the Po- 
ſtea had not been amended there, but ſent up with that which was endozſed 
upon the Pannel,all ſhal be amended here accozding to that which was indo, 
ſed upon the Pannel, and accozding fo this there was a Pzeſidont ſhewn Tr. 
35. H. 8. between Whitfeild and Wright, where the Jlue was, whether a 
quantity of Grain were delivered between two Feaſts, and endorſed upon 
the Pannel (Dicunt pro quzr.) and pet the Poſtea certified (and the Rolls 
alſs made) that the delivery was made ad feſta, andupon this matter alled- 
ged in Banco Regis, and the Trroz in this point 1 and certified out of 
the Common Pleas, the Recozd removed by the UWztt- of Erroz was by a» 
ward of the Court amended, and the wozd (Ad) razed ont, and the wozy 
(Inter) wyitten in lieu of it, accozding as it appeareth it ought to have 
been by the Note upon the back of the Pannel. And the like amendment 
was made lately in the Checquer Chamber, upon Erroz bzought there upon 
a Judgment given in Banco Regis, where the Judorſment upon the back of 
the Mzit was (pro Quer.) and the Poſtea and Roll was, that the Plains 
tiſt was guilty, and there amended the lat Term, 


I, || N a wait of Erroz bzonght by Owen Wood,againff Griffeth Matthews, 


Slanings Cafe. 


= Slaning of Bickley was ſeiſed in his Demeſn as of Fee, of ths 
Mannoz of Bickley, and of a Pill in Walkhampton, in the Coun⸗ 
ty of Devon, called a blowing Mill, and of another Mill there called a knock- 
ing Mill, and of an acre of Land there alſo, and of divers other Mannoꝛs and 
Lands in the (aid County of Devon, the ſaid Mills and acres of Land in 
Walkhampton, then being in the poſſeſſion of one Peterfeild, and Atwill, of 
an 


Slanings 5 | 103 


— — 


— — — 


an Eſtate foz divers years then to come, and being ſo ſeiſed, he with 
Margaret his Wife levied a Fine of the (aid Þannoz of Bickley, and of 
other Lands, omitting the ſaid Lands in Walkhampton, to certain Ca- 
nuzees, who rendꝛed the ſame back again to the ſaid Margaret Slaning foz her 
life, with the remainder over fo the ſaid Nicholas, and his Yeirs ; After 
which the ſatd Nicholas by Andenture dated 30. Octob.2 1 Eliz. gave and en- 
fcoffed all the ſaid Pannozs and Pꝛemiſſes to John Fits and others, and the 
Yeirs of the ſaid Fits, to the Uſes, P2oviſoes, and Limitations mentioned 
in the ſaid Indenture, which was to the uſe of himſelf, and the Heirs Pales 
of his body, by any other Wife, the remainder to Nicholas Slaning of New- 
ton Ferries, and the Yeirs Pales of his body, with divers remainders over, 
with this Proviſo, to wit, Pzovided, and it ts the intent of theſe pzeſents, 
and of the parties therunto, that the ſaid John Slaning , and the Poirs 
ales ot his body, oz the ſaid Nicholas Slaning of Newton-ferries, and the 
Heirs Bales of his bovy, in whomſoe ver of them the Inheritance in tail of 
all the Pzemiſſes ſhall happen to be by fozce of theſe pzeſents.ſhall pay to Ag- 
nes the Daughter of the ſaid Nicholas Slaning of Bickly, 200 l. az {0 much 
thorof as ſhall be unpaid at the time of the death of her ſaid Father, accozding 
tothe intent of his laſt Will, with a Letter of Attozney to it, by which hs 
oꝛdains John Hart and Robert Fort, jopntly and ſgverally his Attozney to en⸗ 
ter into the ſatdAyannoz of Bickley, Walkbampton, & c. and all other the 
Lands, Tenements, and Pereditaments, in the ſaid Indenture mentioned, 
and poſſeſſion foz him to take, and after ſuch poſſoſſion taken fo; him and in 
his name, to deliver full poſſeſſion and ſeiſin of the P2zemiſſes to the ſai 
John Fits, &c. accozding to the fozm and effect of the ſaid Indenture , wher- 
upon on and ſeifin was given of all but that which was in poſſeCion of 
the laid peter field and Atwill: And the ſaid Pererfield and Atwill, noz either 
of them never attozned to the ſaid Grant: After which Nicholas Slaning of 
Bickly made his laſt Mill, by which deviſed to the ſaid Agnes his Daughter 
200 |. to be paid in fozm following, and not otherwiſe, to wit, 100 l. therof, 
in theſe wozvs, On that day twelvemonth next after. the vay of his death, 
and the other 100 l. that day twelvemonth next after,8&c. and made the ſaid 
John Slaning his Erecutoz, and afterwards, co wit, the 8. day of April, 25 
Eliz, died without Iſſue Male of his body, theſaid Agnes took to Musa 
one Edmund Marley, and upon the 8. day of April, 26 Eliz. the ſatd John 
Slaning paid the firit 100 l. to Agnes then Cs, and upon A. 
9.daies of April, 27 Eliz. Nicholas Slaning of Plumpton, en and YVeir” of 
the ſaid John Slaning, who died (in the mean time) an hour befoze the dun 
ſet, and untill the nn was ſet, came to the Bouſe where the laid Edmund 
and his Wife inhabited in London, and tendred the laſt 1001. and that net- 
ther the lald Edmund noz Agnes his Wife were there to receive it, but that 
the (aid Edmund voluntarily abſented himſelf, becauſe he would not receivg 
the 100 l. and that thernpon the Wife of the ſaid Edmund died, having dus 
two Daughters, the Lands being holden by Knights-ſervice in Capite, and 
the ſaid Daughters being yet within age, and all this being foand by Office, 
by the opinions and reſolutions of Popham and Anderſon, and the reſt of the 
Coun tel of the Court of Wards; the ſaid Heirs now in Ward ſhall have nos 
thing but that which doth not paſſe by the conveyance to John Fits and his 
jopnt Feoffees, which was only that which was in the poll eſſions of peter- 
field and Atwill, and that the Livery was good of the ref, albeit the Attozny 
did nothing of that which was in Leaſe, notwithKanving the wozds of the 
Warrant, that they ſhould enter into all, and then ſhall make the Livery. 
And tbey agreed, that the Condition doth not bind neither the ſaid John 
*laning noz Nicholas his Son, becauſe they haanot all the Land accozding to 
the 
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the pur poꝛt of the Condition, which was, that he who had all therof ſhould pay 
the 200 l. wheras here that which was in the poſſeſſion of Peterfeild and At- 

will did not paſſe to them foz want of Attamment, foz a Condition ought to 

be taken ſtrialp. : 

And further the papment was referred by the Indenture to be accozding fo 
the Mill, oz by the Mill, and the 200 l. was deviſed as a Legacy, which 
ought to bs paid but upon demand, and not at the peril of the Crecutoz, and 
therfoze the nature of the payment of it is altered by the intent of the Will, 
and being not demanded, there is no default in the ſaid Nicholas Slaning of 
Plumpton, to pzejudice him of his Land, if it had been a Condition, foz then 
it ſhall be but a Condition to be paid accozding to the nature of a Legacy up⸗ 
on demand, and not at the peril of the party. And whether the woꝛd twelve⸗ 
month ſhall be taken foz a year, oz twelve months ac coding to 28. daies to the 
month, as it ſhall be of eight o2 twelve months, oz the like. And they agreed 
that in this caſe it ſhall be taken foz the whole year, accozding to the com- 
mon and uſuall ſpeech amongſt men in ſuch a caſe, and accozding to this opi⸗ 
niou Wray (who is dead.) 

Anderſon and Ga dy made their Certificate to the late Chancelloz Sir 
Cht iſtopher Hatton, in the ſame c aſe then being in the Chancery, and a De⸗ 
crce was made accozdingly, 

And many were ol opinion, that by his abſence , by ſuch frand he ſhall not 
fake advantage of the Cenditien, being a thing done on purpoſe, it it had 
been to be perfozmed at his peril. 

|; Keliies Caſe, 

Illiam Kelly and Thomaſine his Wife, were ſeiſed of certain Lands 

in D. Eth, in the County of Cornwall, called Karkian, to them and to 
the Yeirs of their two bodies between them lawfully begotten , by the Gift 
of one William Dowmand Father of the ſaid Thomaſine, 11 H.. a long time 
aftcr which Gift, to wit 25 H. 8. A Fine Sur conuſance de droit come ceo 
que il ad per, was levied by Peter Dowmand , Don and Heir of the ſaid 
William Dowmand to William Kelley of the Pannoz of Dowmand , and of a 
100.acres of Land, zoo acres vt Meadow, 300.Aacres of Paſture,and a loco. 
acres of Furzſe and Heath in Dowmand, &.; Eth. Trevileq, and divers other 
Towns named in the Fine, who rendzed the ſame back again to the ſaid Pe- 
ter in tall, with diverſe Remainders over, and this Fine was with pꝛocla⸗ 
mations acco2ding to the Statute, after which the poſſeſſion of Karkian con- 
tinued with Kelly and his Heirs, accozding to the firſt Intail ; and the Pan⸗ 
noz of Dowmand, and the Remainder of the Lands in theſe Towns, which 
were to the ſaid Peter Dowmand to him and his Yeirs accozding to the ren- 
der, untill. nine years paſt, that by Niſi pi ius in the Country upon the opini- 
on of Manwood late chtef Baron, the Land called Karkian, was recovered a- 
gainſt the Beir of the ſaid William Kelly, by virtue of the ſatd Fine and Ren- 
der, becauſeall the Land which the ſatd Peter Dowmand, and the ſaid Wil- 
liam Kelly alſo had in all theſe Zowns named in the Fine, were not ſufficient 
to ſupply the Contents of acres campꝛiſed in the ſaid Fine: And what the 
Law was in this caſe, was referred tothe chick Juſtices, the Paſter of the 
Rolls, Egerton, and the now chief Baron cut of the Chancery, who all agree3 
upon all this matter appearing, that nothing ſhall be ſaid to be rendzed but 
that which indeed was given by the Fine. and Karkian does nat paſſe to the 
ſaid William Kelly by the Fine, foq as to it the Fine is but as a releaſe of pe- 
ter to him, and therfoze ſhall not be ſaid to be rendzed to the ſaid Peter by the 
Fine, where no matter appeareth, wherby it may appear that it was the in- 
tent of the parties that this (hall be rendred. And therfozs Popham ſaid, that 
by ſo many Fines which have been levied in ſuch a manner, and to ſuch who 
have Land in the ſame Towns where the Conuſance hath been (conſider- 
ing 
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ing that alwaies moze Land is compziſed in Fines by number of acres, then 
men have, oz is intended to paſſe) by them at ſome time, oz in ſome age, it 
would have come in queſtion if the Law had been taken as Manwood took it, 
bat in all ſuch caſes the Poſleſſion hath alwates gone other wiſe, which ſhews 
how the Law hath been alwaies taken in ch! caſes. | 


And therfoze if a man be to paſſe his unnoʒ of D. to artather by Fine Ex⸗ 
ecutory, and he levy the Fine to him by the name af the Þpannoz of D. and 
of ſo many acres of Land in D. and S. being the Towns in which the Pan⸗ 
noz lies, after which the Conuzoꝛ purchaſeth other Lands in theſe Towns, 
the Fine befoze the Statute of Uſes hall not be executed of theſe Lands pur- 
chaſed after the Conuſance, and the Fine ſhall wozk to theſe which he had 
power and intent to paſſe, and no further. 


And it ſeemed to them, that an Uſe may de averred without Deed upon a 
Fine ſur Render. And all agreed that if there had been a Deed to have de- 
clared the purpozt of the Fine, that the Fine ſhall net be faken to extend furs 
ther then is compꝛiſed in the Deed, And what is the cauſe therof, the Deed 
02 the intent of the parties? and none can ſay but that it is the intent of the 
parties, and not the Dced, and the intent may as well appear without the 
Deed, as with it, albeit it bs not ſo concluſive by Parole as by Deed. 


— —— —— 


And therfoze ſuppoſe J have 100. acres of Land in a Cloſe in D.and 
J. S. hith another 1-0. acres in the ſame Clofe and Town, and I. S. hath a 
loo. acres of Land in the ſame Town out of this Cloſe, and my intent is to 
levy a Fine fo 1.5.of the whole Cloſe by the name of 200.acres of Land, with 
a Render as befoze, and J levytt accoꝛzdingiy, Mall the-Render enure tothe 
Land, which I. S. had in the (ame Town: It is cleer that it ſhall not, al 
theugh it be without Deed : why then ſhall the Fine here be taken to wozk 
rather to the Land called Karkian, then to any other Lands which any other 
had in the lame Towns, when it appeareth plainly, that it never was the in- 
tent of the particc;that the Fine ſhould extend to theſe Lanos called Karkian, 
and it was decreed in Thancery accozdingly. 


Hall verſus Arrowſmith, 


„I the caſe between Hall and Arrowſmith, it was agreed by the whole 
Court in the Kings Bench, That if a Copyholder foz life hath licence to 
make a Leaſe fez three pears, if he ſhall live ſo long, and he makes a Leaſe foz 
three years without ſuch a Linutation, that pet this is no fozfciture of his 


Eſtate, becauſe the operation of Law makes ſuch a Limitation to the E⸗ 


ſtate which he made, co wit, that it ſhall not continue but fo; his life, and 
then ſuch an cxp;cls Limitation in the caſe where the Law it ſelf makes it is 
but a meer ftriflc; and pet if a Leſſee foz life makes a Leaſe foz years, and he 
in the Re ver ſien ccufirm it , it remains good after the death of the Tenant 
fo2 life, but this then ſhall be as if it had been made by him in the Never ſion 
himſelf, and (hall be his Leaſe : But if the Leaſe there had been made deter⸗ 
minable upon the life of Tenant foz life, the confirmation therof by him in 
the Nc ver ſion will not help him after the death of him who was Tenant foz 
life, Cauſa patet. ; 

But in the pzincipall caſe, if the Coppholder had had an Eſtate in Fce by 
Topp, it had been a fozfciture of his Eſtate to make an abſolute Leaſe , ve. 
cauſe in that caſe he does moze then he was licenſed to do. 
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And-they agreed that ſuch a licente cannot be made to be void by a Condi- 
tion ſwbſequent to the exetutiam therof, to undo that which was once well ex- 
ecuftd, But thore may bo a' Condition pzecevent united to it. becauſe in ſuch 
& tuſt it is no licetite untill the Condition pat med; but the li tenes befoze 
mentioned is not a conditiong{lQicence; but a Licence with a Limitation, 
and therfoze hath not been of fozce, if the Limitation which the Law makes 
in this cals had nit been, and the Limitation in Law ſhall be pzeferred be- 
fko:etheLimitation in Deed, where they wozk to one and the ſame effec, and 
not different, 4 97 


Arthur Johnſons Caſe. | 


5. * Johnſon was poſſeſſed of a Term foz years, and ſo poſſeſſed, 
aſſianed this over to Robert Waterhouſe, and John Waterhouſe, be- 
ing Bzothers to the Wife of the ſaid Johnſon , to the aſe of the ſaiv Wike ; 
the ſaid Johnſon dies, and makes. his Wife his Crecutrix, after which the 
faid Miſe takes Robert Witham to Yusband, who takes the P2ofits of the 
Land during the liſe of his ſaid. Mife, the Wife dies Inteſtate, her ſaid 
Bꝛothers being next of kin to the [aid Wife, took adminiſtration as well of 
the Goods of the ſaid Mile, as of her firſt Pusband. And whether the ſai 
Waterbouſes, oz the ſaid Witham ſhall have this Leaſe, oz the uſe therof, was 
the queſtion inthe Chancery; and therupon put to the two chief Juſtices, 
upon which they and the chief P iron. and all the ofher Juffices of Ser jeants- 
lane in Fleetſtreet, and Beam ont alſa were cleer in opinion, that the ſaid 
Adminiſtratozs had now as well the Intereſt as the Uſe alſo of the (aid 
Term, as well in Conſcience as in Law, and that they had the uſe as Ad- 
mini&ratozs to the ſaid Wife, and that the ſaid Witham ſhall not have it, 
becauſo it is as a thing in Action, which the Adminiſtratozs ofthe Ute als 
waies ſhall have and not the Husband. As if an Dbligation hav been made 
to the ule of the Wife : And this opinion was certified accozdingly to the 
LodKeeper of the great Deal of England, and it was ſo decreed. 


Taunton verſus Barrey. 


6, E an Ejectione firmæ bzought by Giles Taunton Plaintiff, in the Kings 
ench, againſt Giles Barrey Defenvant, the Caſe was thus. 

lohn Coles Eſquire, made a Leaſe of the Lands in queſtion to the Father of 
the ſaid Barrey, for divers years, depending upon the life of the Leſſee, and of 
the ſaid Defendant, and of the Survivor of them, upon condition that the ſaid 
Father ſhould not alien without the conſent of the ſaid Coles & his heirs after 
which the ſaid Father deviſed the Term to the ſaid Defendant and died, ma- 
king his Executor, who e ſſented; And the que ſtion upon this point found up⸗ 
on a ſpeciall Uerdic, was, whether upon the matter the Condition were bzo- 
ken ; and by the opinton of the whole Conrt adjudged that it was, foz in ſach 
a caſe he ought to have left it to his Crecutoz, without making any Deviſe of 
it, foz the Deviſe is an Alienation againſt him, and therfoze it was agreed 
2 the Plaintiff ſhall recover Term, 37 Eliz, Rot. between Roper and 

oper. 


Michaelmas 
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Michaelmas Term, 38, & 39. Eliz. 


. Everets Caſe. 


I, Þis Caſe was moved by the chief Juſtice to the other chief Jufti- 
ces at Serjeants-Inne in Fleetſtreet, concerning one Everet , who 
befoze was attaint foz ſtealing of a Yorſe , x repzigved after Judg- 

ment, and Jadited again foz ſtealing another Yorſe befoze this Attainder : 
And the Uicar of Pelton, in the County of Somerſet was Jndited as acceſlarp 
befoze this Felony, foz the pzocurement of it; And Everer being again In- 
dited upon this laſt Anditement, did not plead that he was fozmerly Invited 
of another Felony,&c. but acknewledged the Inditement wherby the Acceſ⸗ 
ſary was Arrained, tried, and formd guilty, and had his Judgment alſo as the 
pzincipall, but the Execution of the Acceſary was reſpited : And now mo- 
ved whether upon this matter it ſhall be fit to execute the Acceſſarp, the pzin- 
cipall being executed. 

And it ſeemed convenient to all the Juſtices and Barons that he ſhall bs 
executed, and that the matter was cleer in this caſe, becauſe the pzincipall 
did not take advantage of his firſt Attainder by way of Plea, but acknowlevg- 
ed the Deed, in which caſe the Acceſſary may well be Arraigned : But if 
the pzincipall had pleaded hig fozmer Attainder » whether now he ſhall be 

to anſwer foz the benefit of the Queen, having regard to this Ac ceſſary. 
ho otherwiſe ſhall go quit, bscauſe there was not any pzincipall, but he 
who was fozmerly at tainted. 

And it ſeemed to Popham and ſome others,that it halt be in the ſame man; 
ner, as if the ſame perſon ſo fozmerly attainted ſhould be tried now foz Trea⸗ 
ſon,made befoze his Attainder, as appeareth by 1 H.6.5. becauſe it is foz the 
advantage of the King in his Eſcheat of the Land: and notwithanding, that 


it is moved by Stamford in his Pleas of the Crown, it ſeemed to Popham 


that there was no diverſity where the Treaſon was made befoze the Felony 
of which he is attaintcd, and where after and befoze the Attainder ; And bp 
the ſame reaſon that he ſhall be again tried foz the benefit of the King in this 
caſe becauſe of the Eſcheat, by the ſame reaſon in this caſe here, becauſe of 
the fozfeiture which accrueth to the Queen by the Attainder of the acceſary, 
and foz the Juſtice which is to be done to a third perſon,who other wiſe by this 
means ſhall eſcape unpuniſhed, | | 

But he agreed, that the party Attaint ſhall'not be again Arraigned foz any 
other Felony done befoze the Attainder, in caſe where no Accefſary was tou⸗ 
ched befoze the Statute of 8 Eliz.cap.4. he who is convict of Fclony,and hath 
bis Clergy after his purgation made, ſhall be Arraigned fo2 another Felo- 
ny done befoze the convigion , if it be ſuch fo2 which he cannot have his 
Clergy, and was not convicted oz acquitted of the ſame Felony befoze the At- 
tainder : But upon this Statute it appearcth , that he who ſhall have his 
Clergy in ſuch manner, ſhall hot be dzawn in queſtion fo any other Felony 
done befoze his Attainder, foz which he might have his Clergy. 

And of this opinicn (as Clark and others of the Juſtices ſaid) were all the 
Juſtices in the time of Wray. And as to the Statute of 18 Eliz.cap 7. It is 
not to be underſtood but that he who hath his Clergy, and delivered accozding 
to this Statute, hall be yet arraigned foz any other Felony done befoze his 
fozmer Convidion oz Attainder, ik it be ſuch foz which he cannot have his 
Clergy ; foz the wozds are, That he ſhall be put now to anſwer, &c. in the 
ſame manner as if he had been delivered to the Dzdinary , and had made his 
Purgaticn, any thing in this ac to the contrary notwithſtanding. 3 
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Pollard werſus Mounitague verſus Jeoff reys, 
Luttrell. and others. | 


Pollard verſus Luttrell, Yo -- + 

al | N an E jectione firmæ between Pollard and Luttrell foz Lands in Hubn- 

ry and Liftock, upon the Title between the Lozd Audeley and Richard 
Audeley,it was agreed by the chief Juſtices, that it the DiCeiſoz levy a Fins 
with Pꝛoclamations accozding to the Statute of 4'H?7; and a ſtranger with, 
in five years after the Pzoclamations enter in tho right'of the Dilleiſee, 
without ths pzivity oz conſent of the Diſſeiſee, that this ſhall not avoid the 
Bar of the Fine, unleſſe that he aſſent to it within the five pears, foz the 
w62ds of the Statute are, ſo that they purſue their Title, Claim, oz Infere& 
by way of Action, oz lawfull Entry within five years, &c. and that which is 
done by another without their aſſent , is not a purſuing by them accozding to 
the intent of the Statute, foz otherwiſe by ſuch means againſt the will of 
the Diſleiſee, every ſtranger may avoid ſuch a Fine, which was not the in- 
tent of the Statute. ' 


Mountague verſus Jeoffreys and others, 


15 Treſpaſſe by Edward Mountague Plaintiff, againſt Richard Jeoffre ys 
and others Defendants , foz a Mreſpaſſe done in certain Lands called 
Graveland, in Hailſham in the Ccunty of Suſſex, the Caſe upon a ſpecial 
Uerdic was tt u:. | 

Sir 12 eoffreys late chief Baron, bing ſeiſed in his Demeſn us of Fee (a- 
mongſt others) of the ſaid Land called Grave/and having Iſſue but one only 
Daughter, by his Will in writing deviſed all his Land of whic' be was ſeiſed in 
fee — the ſaid Graveland)to his ſaid Daughter for 21. years, & c. and the 
ſaid Land called Grave land (which was then in Leaſe for divers years, to one 
Nicholas Cobb, which years at the time of the death of the ſaid Sir Fohy Geof- 
freys continued) be deviſed to the ſaid Richard Jeoffreys his Brother, and his 
Heirs, and by the ſame Will he diſpoſed divers Legacies of his Chattels, and 
the Remainder he gave to bis ſiid Daughter, and made her Execntrix of his 
ſaid Will; after which the firſt Wife of the ſaid Sir ohn 7eeffreys being dead, 
he covenanted with Mr.George Goring to take the Daughter of the ſaid George 
to Wife, and covenanted with the laid George (amongſt other Lands) to aſ- 
ſure the ſaid Land called Gravehand to the ſtid George Goring and R 
chard Feoffreys, and their Heirs, to the uſe of the ſaid Sir eh Feeffreys, and 
Mary Goring Daughter of the ſaid George , and the Heirs of the ſaid Sir ohn 
Jeeffreys, by a certain day, before which day the marriage being had, the ſaid 
Sir Io: Jeoffreys made a Deed and ſealed it, and delivered it, containing a Fe- 
offment of the ſaid Land called Graveland(amongt others) to the ſaid George 
Goring and Richard leeffreys, and their Heirs,to the Ules aforeſaid, in pertor- 
mance of the ſaid Covenants, with a Warrant of Attorney to make Livery 
accordingly, and the Attorney made Livery in other parts ot the Land, and 
not in Gravelaxd, and this was in the name of all the Lands comprii:d in the 
Deed, and the ſaid Nicholas ¶ obb never attorned to this Deed ; After which 
Sir John Jeoffreys interlined in the ſaid Will, that the ſaid May then his 
Wife ſhould be joynt Executrix with his Daughter: And in the Legacy of 
the reſt of his Goods, cc. he interlin d the ſaid Xfary his Wife to be Joynt- 
tenant with bis ſaid Daughter, without other publication therof; and afte r- 
ward the ſaid Sir John died, the ſaid Daughter being his Heir, who took to 
Husband the ſaid Edward Mountague. 
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4. I Treſpaſſe, the Plaintiff ſuppoſeth the Treſpaſle to be done in the 

bzeaking of bis Yonle and Cloſe in tuch a Town, the Defendant juſti⸗ 
fies in a Youſe and Cloſe in the came Town , and ſhe ws which, to put the 
Plaintict to his new Alignment, to which the Plaintiff replied that the 
Youſe and Cloſe of which he complains is ſuch a Youle, and gives it a ſpeci⸗ 
all name, upon which the Defendant demurs, and adjudged that the Plain- 
tiff take nothing by his Mt: faz albeit a Youſe may have a Cartilage 
which palſeth by the name of a Pelſuage with the Appurtenances, yet this 
ſhall not be in this caſe, foz by the Bar the Plaintrff is bound to mab2 a ſpe- 
ciall demonſtration in what Pefſuage and what Cloſe he ſuppoſeth the Tref- 
palle to be done, as to ſap that the Youſe hath a Curtilage , the which he 
bzoke, and it ſhall not be taken by intendment that the Þeſſnages had ſach 
a Cu:tilage to it, if it be not ſpecially named. 


Fennors Cale. 
5. J N Treſpaſſe brought us Fennor in the common Bench, againſt 
foz bzeaking his Cloſe in. &c. the Defendart pleads a 


Bar at w_ — —.— — 88 — 1 in certain, where he 
ſappoſeth reſpaſſe to be done, tiſt therupon alledgeth that ths 
place where he complaineth is ſach,8c. and ſheweth in certain,auather then 
that in which the Defendant juſtifies, the Defendant avers that the one and 
the other are all one, and known by the one name and the other, and therup- 
on the Plaintiff demurs, and adjudged there foz the Plaintiff, becauſe that 
in ſuch a caſe upon ſuch a ſpeciall alignment, it (hall ba taken meerly another 
then that in which the-Defendant juſtifies, in as much as the Plaintiff in 
ſuch a caſe cannot maintain it upon his gipen, if the Defendant 
had pleaded not gullty to this new Aſſignment , that the Treſpalſe was dong 
in the place in which the Defendant juſfifies, although it bs known by the 
one and the other name, and that the Plaintiff hath good Title to it, vecauſs 
that by his ſpectall Aſſignment, ſaying, that it is another then that in which 
the Defendant juſtifies, he ſhall never after ſap, that it is the ſame in this 
Plea, fo2 it ts meer contrary to his ſpectall Aſſigament :, And upon this a 
Wit of Erroz was bzought in the Kings Bench,and the Judgment was there 
affirmed this Term foz the ſame reaſon, Quod nota, 


Scot verſus Sir Anthony Mainy, 

1 Debt upon an Obligation of 2001,'bzought by John Scot Gent. a- 
gainſt Sir Anthony Mainy Knight, the Condition wherof being to per- 
fozm the Covenant compꝛiſed in an Jadenture of Demiſe made bz the ſaid 
Sir Anthony to theſaid Plaintiff, of his Capitall Peſſuage in Holden with 
the Lands to it belonging, &c. amonglt which Covenants one was, that 
wheras by the ſame Indenture he had demiſed it to him fog 21. years, that 
the ſaid Sir Anthony covenanted with the ſaid John Scot, that the ſaid ir 
Anthony from time to time, during the life of the ſaid dir Anthony, upon 
the ſurrender of this Demile , oz any other Demiſe hereafter to be made by 
the ſaid Sir Anthony, of the ſaid Peſſuages and Lands, and to be made by 
the ſaid John Scot, his Executoꝛzs oz Adminiſtratozs, and upon a new 
Leaſe to be made ready ingrofſed to be ſealed and offered by the ſaid John 
Scot his Erecutozs oz Adminiſtratozs, to the ſaiv dir Anthony, foz 
the like tearm and number of years in the afozeſaid Andentare com- 
pziſed foz the ſame Rent,&c. to ſeal and deliver to the ſaid John Scot, his Ex- 
etutoꝛs and Adminiſtratoꝛs. And the ſaid Dir Anthony as to this Covenant 
pleaded, did not ſurrender, noz offer to ſurrender to him the laid Demiſe, nog 
offer to him any new Demiſe of the Pzemiſſes, ready engroſſed foz to ſeal 
it foz the like Term, & c. as it is in as | 
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Mounſon werſus 
Weſt. 


And foz the other Covenants he pleads per fozmance cf all; To which the 
Plaintiff replies, that the ſaid ir Anthony after the Obligation, and vefoze 
the Action bzought, had rendzed the ſaid Þelſuages aud Lands by Fine to ons 
Walter Savage and William Sheldon their Erecutozs and Aſſigns foz eighty 
years, from the Feaſt of Eaſter next befoze the Fine which was Paſch, 36 Eliz. 
wherby he ſaid, that the ſald ir Anthony had diſabled himſelf to renew his 
Leaſe accozding to the Covenant, upon which it was demurred in the Com- 
men Bench, and the Judgment given foz the Plaintiff, as appeareth, Trin. 
37. Eliz. Rot, 2573. And upon this Judgment, a Wzit of ECrroz was 
bought in the Kings Bench and agreed this Ter m. And it was moved that 
the Judgment given was erroneous, in as much as the firſt ad was to be 
done by Joha Scot befoze the new Leaſe was to be made, to wit, the ſarren- 
ver of the fozmer Leaſe , and the dzawing of the new one ought to have been 
done by the Plaintiff, which not being done on his part, the ſaid Dir Antho- 
ny is not bound to make the new Leaſe. 

And alſo it was moved, that as the caſe is here, the ſaid John Scot might 
ſurrender to the Defendant , notwithſtanding the inter vening of this Leaſe 
between the Leaſe of the Plaintiff,and the Inheritance of the Defcnvant, as 
if a man make a Leaſe foz years in poſſeſſion, and afterwards make another 
Leaſe to a ranger, to begin after the end of the fozmer Leaſe, this ſhall not 
hinder but that the firſt Leaſe may be ſurrendzed to him who was the Leſoz, 
notwithſtanding the ſaid Term intervening. 

To which it was anſwered by the Court, that the Plaintiff here need nat 
to make any offer of the ſurrender of his Term to the (aid Sir Anthony, in as 
much as the faid Sir Anthony hath diſabled himſelf to take the Surrender, 
oz to take the Leaſe accozvigg to the purpozt of the Condition, and by this 
diſebling of himſelf the Dbtittation is fozfeited, Come per 44 E. 3. 8. and by 
Littleton alſo, At a man make a Feoffment,upon condition to re-enfeoff him, 
this is not to be done untill requeſt therof be made by the Feoffoz, yet if in the 
mean time the Feoffee ſnffer a fat ned recovery of the Land, grant a Rent 
charge, acknowledgeth a Statute, taketh a Wife, oz the like, the Feoffoz 
may re-enter, without requeſt made to re-enfeoff him, and the reaſon is, be- 
cauſe that by any of theſe the Feoffee hath diſabletzhimſclf to perfozm the 
Condition in the ſame plight, as he might have done at the time of the Feoff- 
ment, in the ſame manner here, fo by this render by the Fine, the Rever⸗ 
ſion paſſe in right, ſo that the Ter moꝛ in poſſeſſion attorning to it, they 
ſhall have the Rent reſerved upon the firſt Leaſe, and therfoze the Plainticf 
cannot now ſurrender to the laid Dir Anthony, but to the Grantees of the 
Reverſion, and therſoze there ſhall be no prejudice to the Plaintiff, becauſe 
the Defendant was the cauſe of diſabling the Plaintiff to make the Surren- 
der to him. And ſuppoſe it be but a Term to begin at a day to come, yet by 
this the Dbligation is fozfeited, becauſe the Dbligoz hath therby diſabled 
bimlſelf to perfozm the Condition in ſuch a plight as he might have done it 
when the Obligation was made, wherby the Obligation is pꝛeſentlp fozfet- 
ted, albeit the Plaintiff never ſurrender noz offer to do it : And therfoze the 
Judgment there was affirmed. 


Mounſon verſus Weſt. 


7. IN an Aſſiſe bzought iu the County of Lincoln, befoze Gawdy and Owen, 

by Thomas Mounſon Eſquire, Demandant , againſt Robert Weft, Mes 
nant foꝛ Lands in Sturton Juxta Stu, The Defendant Weſt pleaded Nul Te- 
nant del Frank-tenant named in the Mzit, and if that be not found, then 
Nul cort, nul Diſſeiſin: And the Aſſiſe found that the (aid Dcfenvant was 
Tenant of the Tenements now in Plaint , and put in view to the Recogni- 
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tozs of the Aſliſe, in manner and fozm as the Wit ſnppoſeth : And farther 
that the ſaid Weſt therof diſleiſed the ſaid Mounſon , namely of the Tcne- 
ments in the wi!l of one Monnſon ; And did not find either the wozys 
of the Mill, noz the Will it ſelf what it was, c. And the Juſtices of Alliſe 
upon this Uerdic upon advice with the other Juſtices, gave Judgment, that 
the Plaintiff all recover, &c. upon which a Mit of Erroz was bzought 
in the Kings Bench, where it was moved that the Judgment was erroneons: 
Firſt, vecanſe the Jury have not found that the Defendant was Tenant of 
the Free-hold, agreeing With the foꝛm of the Plea, foz the Mut of Aſiſe 
doth not ſuppoſe him to be Tenant of the Freg-hald, and therfoze the Uer- 
dict in this point not fully found. 

The ſecond Erroz is, that the Meiſin of the Plaintiff is not required of, ac- 
cozdtng to the charge given to them, as well as the Diſleiſen, fog the charge 
was that they ſhould enquire of the Hellen of the Plaintiff,8:c. Wat to both 
theſe the Court anſwered that the Werdic is well enough, notwith&anving 
theſe exceptions, foz every Aliſe bzought ſuppoſeth that there is a Diſſeiſoz, 
anda Tenant named in it, then this Alliſe being bought againſt a ſole per- 
ſon, ſuppoleth him to be a Diletſoz and Tenant alſo ; and therfoze the Wer- 
did ſaying, that he was Tenant as the Wait ſuppoſeth, is now as ſtrong in 
this caſe, as if they had found that he was Tenant of the Free-hold, foz the 
Tenant of the Free-hold ought to be named in the Writ ; But if the Aſiſe 
had been bzonght againſt two, oz moze, ſuch a Uerdia had not been good, foz 
it ſufficeth if any of them be Menant of the Frechold, and then the Wit 
doth not ſuppoſe one to be Tenant moze then another, but ſuppoſeth one Te⸗ 
nant to be named in the Mzit. And therfoze in ſuch a caſe the finding ought 
to be ſpeciall, to wit, that ſuch a one is Tenant of the Free-hold, oz that 
there is a Tenant of the Free-hold named in the Writ. But whereone only 
is named in the Writ to be Diſeiſoz and Tenant, it is ſafficient to find as 
here, foz by this it is certainly found that he is Tenant of the Free / hold. 

Andfoz the other point, although it ve a good direction foz the Judges to 
the Jury, wherby they may the better perceive that there to be a Set- 
ſin in him, oz otherwiſe there cannot be a Diflciſen by the other, vet in Deed 
de cannot be a Diſſeiſed who was not then ſeiſed: But the AQile having 


found the Dilleiſen the @eiſen in Law, is found included in the Diſteiſen. 
But foz the point moved, that the Wervic was not perfet , in as much as 
they found the DiCeiſen with a Niſi, it ſeemed to Gawdy that the Judgment 
upon this Uerdict was erronious, as where a Uerdic in another Action is 
imperfect, a Venire facias de novo ſhall be awarded to try the Idue again: 
And if Judgment be given upon ſuch a Werdict it is erro2 ; ſo hers the Uer⸗ 
did in this point being incertain , there ought to have been a Certificate of 
Allſe to have this better opened : But the three other Juſtices held (as the 
caſe is) that the Uerdic in this point is certain enough, foz that which 
cometh befoze the Niſi (as it ig placed) is meerly nugatoz. as in the caſe 
of the Lozd Stafford againſt Sir Rowland Heyward, the Jury found Non 
aſſumpſit, but if ſuch Witncſles ſay true(as they believe they did)Aſump- 
ſir, &c. it was but a meer nugation. } 

But it ſeemed to Popham, that if the Werdic had been, if the wozvs of the 
Will do not palls the Land, then that he difſeiſed, and if they paſſe, then 
that he did not viſſeiſe z there if the wozds of the Will be not found, the 
Uerdict had been all imperfect, but here the Werdic is full and perled Lefoze 
the Niſi,&c., and therfoze the Judgment was afficmed. 


MNolms 


Holme -ver/us 
Gee. 


Holme verſus Gee, 


8. 1 in Deſcender was bzought by Ralph Holme Demandant, 
againſt Henry Gee and Elizabeth his Wife Tenants , and the Caſe 
wies thus. 

Ralph Langley and others gave two Meſſuages and a Garden, with the Ap- 
purtenances in Mancheſter, to Ralph Holme the great Grandfather of the De- 
mandant, and to the Heirs of his body begotten, after which the ſame great 
Grand- facher by Deed indented, dated 20. September, 14 H. 7. enfeoffed 
olim Gee of one of the ſaid Meſſuages, and of the ſaid Garden, rendring year- 
ly to the ſaid great Grand- father and his Heirs 13 7. 4 d. a year, at the Feaſts 
of S. Nlichael, and tlie Annunciation, by equal portions, after which the ſaid 
ohm Gee died ſeiſed of the ſaid Meſſuages and Garden, and it deſcended to 
Henry Gee his Son and Heir ; after which the ſaid great Grand-father by bis 
Indenture, bearing date 6. Martii, 12 H. 8. enſeoffed the ſaid Henry Gee of 
the other Meſſuages, rendring allo to him and his Heirs yearly 13 s. 4d. at 
the ſaid Feaſt aforeſaid by equal portions, after which Holme the great Grand- 
fat her died, Stephen Holme being his Son and next Heir, who was ſeiſed of the 
Rents aforeſaid, and afterwards alſo died ſeiſed, Robert Holme being his Son 
and Heir, after which the ſaid Henry Gee died ſeiſed of the ſaid two Meſſua- 
ges and Garden, and they deſcended to Six. bis Daughter and Heir, who 
took to Husband one Richard Shalcroft, and had Iſſue the ſaid Elizabeth wife 
of the ſaid Henry Gee, Tenant in the Formedon, after which the ſaid Richard 
Shalcreft and his wife died, after which and before the marriage had between 
the ſaid Henry Gee and Elizabeth now Tenants in the Fœmedon, the ſaid Eli- 
zabeth enfeoffed one Richard Greeyſearch of the ſaid Meſſuages and Garden, 
after which, to wit, at the Feaſt of the Annunciation of our Lady, 3 Flix. the 
ſaid Henry Gee husband to the ſaid Elizabeth, paid 13 5.4 d. for the ſaid Rent 
teſeryed as is aforeſaid, to the ſaid Robert Holme, after which, to wit. on Mun- 
day next, after the Aſſumption of our Lady at Lancaſter, before the Juſtices 
there, a Fine was levied with Proclamations according to the Statute, between 
Thomas Aynſworth, and Thomas Helden chen being ſeiſed of the Tenements 
aforeſaid Complainants, and the ſaid Henry Gee and Elix. his wife, Deforce- 
ants of the Tenements aforeſaid, wherby the Conuſance was made to the ſaid 
Thomas, and Thomas who rendred them to the ſaid Henry Gee and Elix. his 
wife, and to the Heirs of their bodies, the Remainder to the right Heirs of the 
faid Henry : the five years paſt after the Proclamations in the life of the ſaid 
Robert Holme, after which the ſaid Robert died, aud Ralph his Son and Heir 
brought the Formeden upon the Gift firſt mentioned, and the Tenants plead 
the ſaid Fine with Proclamations in Bar, and the Demandant replyed, ſhew- 
ing the ſeverall diſcontinuances made by the great Grand-father as aforeſaid, 
and the acceptance of the faid Rent by the ſaid Robert, by the hands of the 
now Tenant — * Gee as is before alledged, and that the (aid Yenry was 
then ſciſed of the ſaid Tenements in Fee in right of the aid Elis.then his wife, 
and although that he alledge the ſaid ſeveral! Feoffments to be made by Deeds 
indented, with the reſervation as aforeſaid, yet it is not mentioned in the Re- 
plication that he ſhews forth the Deeds wherby the reſervation was made; To 
which the Tenant by way of Rejoynder ſhew the Feoffment made by the ſaid 
Eliz. Shalcroft to the ſaid William Gzeenditch , wherby he was ſeiſed at 
the time of the payment of the ſaid Rent at the ſaid Feaſt of the Annunciati- 
on of our Lady, and traverſe Abſqus hoc, that the ſaid Yenry Gee was therof 
then ſeiſed in right of his wife, in manner and form, wherupon it was demur- 
red in Law, and adjudged by the Juſtices of Aſſiſe at Lancaſter, that the 
Plaintiff ſhould be barred, whervpon the Tenants have now brought theic 
Writ of Error. And 


Holme ve u 
Gee. 


— — — — — — 
— — — — — — E——_ 


And by Popham and Clench the Judgment is to be aſfirmed; Firſt, be- 
cauſe that the acceptance of the ſaid Rent had been by the hands of one who 
was to pay it, to wit, the Tenant himſelf, yet this ſhall not bar the right of 
Intail in the ſatd Robert Holme (as a releaſe of his right ſhauld do) but this 
acceptance ſhall only fozecloſe him of his Action, to demand the Land during 
his life, and therfoze the right which the ſaid Robert had, being barred by the 
Fine, the Don is without remedy, foz the Son (hill never have remedy up⸗ 
on the Fine levied in time of his Father, the five years after the Pzocla- 
mations being paled : Baut in caſe where the right- begin firſt to be a right 
in the Den, and not where there was right in the Father. 

And further, it ſeemed to them, that the payment of him who had not any 
thing in the Land at the time of the payment, as here, Mall make no conclu⸗ 
ſion to him who accept it, becanſe this payment is as none in Law. 

And by them the Rejoynder of the Traverſe, Abſque hoc, that Henry 
Gee was ſe iſed at the time of the payment in Fee, in right of his ſaid Wife, 
in manner and fozm, as in the Replication is ailedged, is good enough, fo2 he 
traverſeth that which the Di mandant hath ſpecially alledged to deſtroy the 
Bar, and contrary to that which is alledged, it ſhall not be intended that 
they had other particular Eſtate at the time of the payment, which may 
make the payment to be good. 

And albeit the Traverſe had been, Abſque hoc, that the ſaid Henry 
was ſeiſed in right of his ſaid Wife, Modo & forma prout, the Deman- 
dant hath alledged without ſaying in Fee, as it is pleaded here, pet the Ju- 
ry ſhall be put to find it, {if he were ſeiſed in Fee, In jute Uxoris, and nat of a⸗ 
ny other particular Eſtate, as in 12 E. 4.4. A 22 is pleaded by 
Deed, the other makes Title, and traverſeth Abſque hoc, that he enfeof- 
fed Modo & forma, not ſhewing fozth the Deed, pet ye who pleads the Feof- 
ment, by Littleton, ſhall give no other Feoffment in evidence, then that 
which is pleaded by the Deed. And by 18 E.4. 3. In Treſpaſſe the De⸗ 
fenvant juſtifies the entry and ſowing of Cozn, becauſe that M. was ſeiſed 
in Fee, and ſowed the Land, and the Defendant as his @ervant entred 
and cut it, the Plaintiff ſaith , that it was his Free / hold at the time of the 
ſowing, Abſque hoc, that it was the Free-hold of the ſaid M. and per Cu- 
riam, it is not good , foz ſuch matter was not alledged by the Defendant, 
but he onght to traverſe the @eiſin in Fee, which was alledged, and good, 
and ſo it is good here. 

But it ſeems to Clench, that the Replication is not good, becanſe he doth 
not ſay, by the Mziting upon which the Reſervation was made, which 
concludes Robert hy his acceptance, Hic in Curia prolat. as by Hill. 15. E.4. 
15. Jfa man will bar a woman cf her Acton foz her Land after the death 
of her Yusband, by Feoffment made by the Baron and Feme, during the 
Coverturs by Deed, rend2ing Rent, by reaſon of acceptance of the ſaid Rent 
after the death of the husband, he ought to ſhew the Deed, and ſap, Hic in Cu- 
ria prolat. c2 «therwiſe the Plea is not good, becauſe that in ſuch a caſe albe- 
it it were a Gut in Tail, the wife ſhall not be concluded by her acceptance, 
unleſle that the Gift were by Deed. ; 

popham, True it is, in caſe the party will demur upon it: but ſuppoſe 
in this caſe, the Tenants had expzeſly acknowledged the ſaiv Feoffments, 
and then cenclude d afterwards as they have done here, ſhall they afterwatds 
take advantage ct not Chewing the Deed 2 A think that not, no moze here 
where they admit it ard plead the other matter to avoid the concluſtan ; foz 
if a double Plea be pleaved, if the other party de mur upon it, he ſhall take 

the advantage of the vcubleneſſe : But ik he paſſe it over, and they pꝛoceed 
in pleading upon another point, the doubleneſſe is gone. 


Gg And 
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And Fennor ſaid, that the right which is intended to be ſaved within the 
firſt bzanch of the Statute of 4 H.7. is, that upon which the party may purſue 
bis Action, oz enter foz his remedy, the which the ſaid Robert could not do 
in, when the Fine was levied, becauſe he had accepted the Kent, but the 
firſt right which was in ſuch a caſe, was that in the Demandant. 


Stroud verſus Willis, 


9.TN Debt upon an Obligation of 40 1, by William Stroud Plaintiff, a- 

gainſt John Willis Defendant, the Condition wherof was, If the ſaid 
Willis his Yetrs, Erecutozs, oz Aﬀſigns, ſhould pay oz cauſe to be paid pearly 
to the ſaid William Stroud, the Rent, oz ſumm of 37 1. 10s. of lawfull money, 
at the Feaſts of . Michael, and the Annuntiation, vp equall poztions, accozd- 
ing to the Tenz, true intent, and meaning of certain Articles of agreement 
indented, made between the ſaid parties of the ſame date, that the Obliga⸗ 
tion was, that then the Obligation ſhall be void, and the Defendant ſhews 
the Articles which were thus, to wit, that the ſaid William Stroud had de- 
miſed to the Defenvants all ſuch Tenements in Yearminſter, of, oz in which 
the ſaid William then had an Eſtate foz life by Copy. Anglice Copie 
des, except accozding to the cuſtom of the Pannoz of Yeatminſter, from the 
Annunciation of our Lavy then laſt paſt, foz fozty years , if the ſaid William 
ſhould ſo long live, rendzing yearly to the ſaid William 37 l. 108, of lawfull 
money, at the Feaſts of . Michael, and our Lady, by equal pc2rions, under 
the Eaft-pate of the Caſtle of Taunton, in the County of Somerſer,&c. with 
divers things compziſed in the ſaid Articles. To which points the Defen- 
dant pleaded, that at the time of the making of the ſaid Articles the Plain- 
tiff had not any Efkate in the Menements in Yeatminfter afozeſaid, fog tearm 
of his life, by Copy, Anglice Copie des, except accozding to any cuſtom of 
the ſaid Manno of Yeatminſter, and that the Obligation was mane foz the 
payment of the ſame Rent reſerved by the ſaid Articles, and demands Judg- 
ment, cc. wherupon the Plaintiff demurred in the Common Bench, and 
there Judgment was given that the Plaintiff ſhould recover his Debt and 
Damages, as appeareth there, Mich.36, & 37. Eliz. Rot. 3 12. upon which a 
Wait of Erroz was bzought in the Kings Bench, and there moved that the 
Judgment was erroneous, in as much as upon the matter he ought to habe 
been barred of his Action? foz if an Action of Debt had been bzought upon 
the Demiſe, by the Articles, the Defendant might have pleaded as here, and 
the Plaintiff ſhauld be cleerly barred : As if a man be bound to make an E⸗ 
ſtate , oz to aſſure to another all the Lands which he hath by deſcent from 
— Haber, oz all the Lands which he hath by purchaſe from ſuch a one, oz 
the like. 

And of this opinion Gawdy was, ſaying, in as much as the Obligation is, 
that he ſhall be paid accozving fo the true intent of the Articles, the intent 
of them is not that the Rent ſhall be paid if any Land bs not paſſed by them, 
foz it ſhould be paid, as by 22 H. 6. if a man be bonno to pay a Rent which 
is reſerved upon a Leaſe mads to him, he cught to pay it at his peril ; But 
if it be to pay it accozdingly to the Leaſe, there he ſaid, it is not payable but 
upon the Bond, and is to be paid as a Rent. And if the Land be eviged in 
the interim befoze the day of payment, the Mbligoz ſhall help himſelf by plea⸗ 
ding of it upon fuch an Obligation to diſcharge the Bond, ſo here: But it 
ſeemed to Popham, that the Judgment was well given, and pet he agreed 
the Caſes that were put; but he ſaid there was a diverſity where the Obli⸗ 
gation goes in the generality, and where it tends to a ſpeciality : foz as by 
2 E. 4. If a man be bound to be Non ⸗ſuit in all Actions which he hath againſt 

ſuch 
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Kirton verſus Hoxton, 15 
and others. ; 
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ſuch a one, o to aſſure to another all his Lands in Dale, he may ſay, that he 
hath not any Suit, oz that he hath no Land in Dale: But if it be that he 
thall be Non-ſuit in & Formedon depending, #3 ts enfeoff him of White acre, 
there it is no plea, becauſe he refers to a ſpecial point. And by 18 E. 4. Af 
a man be bound to another to pay him 10 1, foz which a ranger is bound 
to the ſaid Obligee, it is no plea foz him to ſay, that the iranger is not bound 
to pay him 10 1. fo when the Tonditton refers to ſuch a ſpeciall matter, 
this cannot be denied of hi m is bound. 

And therfoze in this caſe the Defendant cannot lap, that there were nol a- 
ny ſuch Articles, contrary to that which is ſpectally compꝛiſed in the Condi- 
tion, as by 28 H.6. A man Was bound to perfoztn the Cvbenants com pꝛi⸗ 
ſed in a certain Andenture of Covenants, he ſhall not ſay, that there was not 
any ſuch Jndonture, becauſe it reſozts to a ſpeciall. wet 

$9 J think, ita man de brund tb pay the Rent of 10 l. a rat titertzed np» 
on an Indenture of Demiſe mave of Lands in D. payable at ſucha Feaf, pe 
ſhall.not ſay againſt it, that there was no ſuch Derhile rhave, id red fur Kent 
reſerbed upon the Demiſe, but is cftoppev of the brit and 8 And in 
Hill. 3. Eliz. A man was bound 1 * he ſhall pay to A. of the Pbliger, alt tuch 
ſumms at mony as T. S. deceaſed ffatibs vontid to pay by his Obliqatidn to the 
ſaid A. and of one R P. to the brhobt of the Chi lden 4＋ 4 one, accozding 
to the Mill of the ſaid party ; and in Debt upon this Obligation be ſaith; 
that ths ſaid T. S. was never 'boiniv by arty ſuch Wiztting Dbtigatozy to the 
ſaid A. and R. P &c. to pay,&c, Pro uſu filorum, &c. us in the Corroltion ; 
and per Curiam adjudged nb god Bar, becauſe he is cifopped to beny the 
ſpectall matter, which is mattet of Writing, und dot a batv mattet in 


Deed, 


Kirton verſus Hoxton, and others, „ 


10.7 m Appeal of Payhem b2onght by Kitton Plaint{, againtk Appeal of 
If Hoon Eſq; and divers other Defen.the one of the Detech. pleay Mayhem. 

Nul tiel in rerum natur, as another of the Appellees, and if it de not tound 

then as to the Felony and Mayhem not guilty : Agreed by the whote Court 

that ſuch a manner of pleading is not to be ſuffered in an Appeal of Payherh, 

becauſe no life is put in danger by the ſalt : And yet it was objected that there 

are pzeſidents, that ſuch fozm of pleading bath been admitted in Appeals of 

Payhem. But the Court had reſpect to if, that the reaſon in all the Books 

of Law in which it hath vren admitted in an Appeal ol death, and the like, 

is, that it ſtands in Farorem vitæ, and therfoze it is admitted to be good, oz 

otherwife by the Books, it ſhall not be admitted to be ſo, foz the doubleneſſe 

of it: But no life is to be put in jedpardy in this caſe, and cherfoze ſuch a 

plea ſhall not be admitted, but the Not guilty ſhall ſtand, by which the other 

plea is walved. 4 
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Henry Earlof Pembrook, -verſus 
Sir Henry Brackley. 


Sce this Caſe 
Coke lib 5.76. 
4 


Hillary Term, 38 Eliz, 
Henry Earl of Pembrook, verſus Sir Henry Backley. 


N an Actien upon the Caſe, between Henry Carl of Pembrook Plain- 
E and Sir Henry Backley Knight, Defendant, the caſe upon the plead⸗ 
ing appeareth to be thus. 
The ſaid Earl was ſeiſed in his Demeſn as of Fee, of the Mannor of Stock- 
tritt, in the County of @omerſet, to which Mannor the Office of the cuſto- 
dy of the Foreſt of Selwood, in the ſame County belongeth, and alſo that 
there was before time of memory, an Office within the ſame Foreſt cilled the 
Lievtenant-ſhip, or Cuſtody of the ſaid Foreſt belonging to the ſaid Mannor, 
of which alſo the ſaid Earl was ſeiſed in his Demeſn as of Fee: And that there 
was one part of the ſaid Foreſt called the Welt part of the ſaid Foreſt , in 
which there were two Walks, or Bayliwicks, the one called Staverzale walk, 
and the other Bꝛewick walk: And that the ſaid Lievtenant bad the charge 
of the Deer, and the diſpoſition and appointment of the Keepers of the ſaid 
Foreſt. And that the ſaid Earl being fo ſeiſed, by his Writing, bearing date 
5. Novemb.12-Eliz. reciting that his Father had granted the Office ot Liev- 
tenant-ſhip, and Deputy · ſnip, ofthe ſaid Weſt part of the ſaid Foreſt, Cum 
baviis,xc.quando acciderit, and the Keeper-ſhip of Bzewick walk afore- 
ſaid, to the ſaid Sir Maurice Barkley Knight, and the Heirs Males of his 
body, and inftituted and ordained him, and the Heirs Males of his body, Liev- 
tenant and Deputy therof to the ſaid Earl and his Heirs, confirmed the Grant 
aforeſaid, | 
And further by the ſame Deed granted and confirmed to the ſaid Sir Mau- 
rice, and to the Heirs Males of his body, the ſaid Liev:enant-ſhip and Depu- 

-ſhip of the ſaid Weſt part of the ſaid Foreſt, and alfo the Keeper-ſhip of 
> 4 ſaid Walk called taverdale Walk, together with the Lodges,8&c;, 

Provided alwaies, and the ſaid Sir Maurice covenanted and granted, for 
him and the Heirs Males of his body, with the ſaid now Earl his Heirs and A\- 
ſigns, that it ſhall be lawfull for the ſaid Earl his Heirs and Aſſigns, to have 
all the Preheminence or commandment of the ſaid Game and Hunting, and 
pleaſure there, as if this Grant had not been made. 

Provided alſo, and the ſaid Sir Maurice covenanted, granted, and promi- 
ſed for him, and the Heics Males of his body, to, and with the (aid Earl, his 
Heirs and Aſſigns, that the ſaid Sir Maurice and the Heirs Males of his body, 
and their Aſſignee, and Aſſignees, will preſerve the Game as fair as it com- 
monly hath. been uſed, and that neither the ſaid Maurite, nor any of the 
Heirs Males of his body, nor any of their Aſſignees, will cut any manner of 
Wood growing upon any part of the Premiſſes, unleſſe for neceſſary Brouſe, 
and ſuch as they may lawfully cut of their own, and as was accuſtomed, xc. af- 
ter which Sir Maurice died, and Sir Yenry Barkley his Son and Heir Male, 
cut four Okes within the ſaid Walk called Bzewicks, growing upon the ſeile 
of the Queen there, every one of them being Timber, and of the value of 
13 £.4d. and converted them to his own uſe. And whether by this act done 
by the ſaid Sit Yenry the now Earl of Pembꝛook, may re-enter into the 
things granted by him, was the queſtion, which ſtands upon two points, the 
tirſt, Whether the laſt Pꝛoviſo makes a Condition, or be but a meer Cove- 
rant. 2. Whether this Act makes a Forfeiture of the ſaid Offices granted as be- 
fore by the courſe of the Common Law. 

Gaudcy, Clench, Walmſley, and Beamont, that the firſt Proviſo is not a 


Condition 
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Henry Earl of Pembrook verſus 
Sir Henry Barkley. 


Condition , either becanſe he is not by this to do moze then he may do by his 
ſaperioz cuſtody, in which caſe he onght todo it by his ownauthozity, as to 
take his fee Deer, oz to chaſe and kill Deer by Warrant, and the like ; 
oz otherwiſe if it ſhall be taken, that he may by this Proviſo kill oz chaſe the 
Game at his pleaſare, it is void, vecauſe as to it, he is to do that which de 
ought not to do by his Dfice, to wit, to deſtroy the Game, which by his Df- 
fice he is to pzeſerve ; and therfoze foz the firſt, it Mands meerly upon the 
Covenant. 

Then when he ſaith further in the ſecond clanſe ; Pꝛovided alſo, and the 
ſaid it Henry Barkley covenants, this is to be intended that it ſhall be as 
the other foz the wozd alſo, and this is but a bare Covenant as the firſt 
was 


And they ſaid further, that this la Proviſo ſhall be ſaid entirely the 
wozds of the Grantee himſelf, as the Covenant is, and without wozds of the 
Grantoz a Condition cannot be, foz it is foz him to condition with the Eſtate 
given, and not foz him to whom the Grant is made; And therfoze ſuppoſe 
that it had been on the other part, to wit, P2ovided alwaies, and the Gran- 
toʒ covenant that the Grantee ſhall have the refuſe of the bzouſe, and the like; 
this ſhall not be ſaid to be any Condition, but a meer Covenant: In liks 
manner ſhall it be on the cther part. 

And further it is common foz Scriveners and ignozant perſons to make 
in effec every Covenant to begin with a Proviſo in this manner, and ther- 
fo;e to expcund ſuch a manner of Proviſo as a Condition, it ſhall be too peri- 
lous to the Eſtates of men. 

And foz the caſe upon the Leaſe made by er jeant Baadloes , which was 


Provided alwaies, and it was covenanted, granted and agreed between the 
parties, if the Leſſee ſell, or alien the term that the Leſſor ſhall have the pre- 
ferment, This they agreed to be a good Condition, as was adjudged in the 
Common Bench, 3 2 Eliz. but the caſe there is, becauſe they are the wozvs 
as well of the Lefſoz, who may add a Condition to the Eſtate, as of the Lei 
ſee who made the Covenant, which is not here. But they ſaid, that the caſe 
between Hamington and Pepull which was 17 Eliz. in the Kings Bench, 
was moze nigh in reſemblance to the caſe in queſtion, which was that the 
ſaid Pepull made a Leaſe foz years to Hamington of a Farm, except the wood, 
and covenanted with the Leſſee that he ſhall take all manner of under-wood; 
pꝛovided alwaies, and the Leſſee covenant that he will not cit any manner of 
Timber / tree, t this was adjudged no Condition. And as to the other point 
they laid, that the cutting of Trees by him who had the cuſtod of the Fozelt, 
is not a fozfeiture of his Office by the Common Law, as it is of him who 
bath the cuſtody of a Park, foz there is another ſpeciall Dfficer who hath 
the charge of word in a Fozeſt, to wit, the Uerderer and the M oodward, 
and therfoze it is no fozfeiture of him who hath the cuſtody of the Fozel to 
cut Trees, foz he hath another charge, to wit, the cuſtody of the Game on- 
ly, and not of the Wood. 

And further the cutting of one a two Trees is no cauſe of fozfeiture, fo; 
it may be that there is Covert-ſhade and bzouſs ſufficient of that which pet 
remains, in which caſe it is no fozfeitnye if it be not averred that theſe things 
are impaired by it. 

But the chief Juſtices, chief Baron and all the other Auf ices and Barons 
were of a contrary opinion. And foz the matter of fozfeiture at Common 
Law, they ſaid that it was a cauſe of fozfeiture of an Dffice at common Law 
to cut the Trees, as well inthe caſe of a Fozeſter , as in caſe of a Park- 
keeper, foz the Fozeſter hathnot only the charge of the Game, bnt of all that 
is within the Fozelt by which the I" is fed, pzelerved, oz ſuccoured, 

and 
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and they are fed by the bꝛonſe, and ſu ccouzed by the ſhade, and have the cal mer 
and better lodging by reaſon of the Trees; and therfoze by their Office they 
are to have a care of theſe things as well as of the Game, foz without theſe 
the Game cannot and: as to ap, that there are others wha have ſpeciall 
charge of the Mood and Paſture,as the Woodward, oz Agilter,&c. this is no 
pꝛoot that the Fozelters, oꝛ Keepers are diſcharged ther by. 


And the Fozeſters and Keepers are by their Oſkices to pzeſent the Pil⸗ 
doers in the Woods within the Fozeſts of the Mood ⸗wards, and therfoze 
they have to do with it. And by Carta de foreſta, none may cut his wood 
within his Fozeſt, Niſl per viſum Foreſtarii, ergo the Fozeſters have charge 
thcrof : And every voluntary ac done by an Difticer contrary to that which 
belongs to his Dffice is a fazfeityre of his Ockice, as by voluntary killing of 
Bucks, cutting et Trees, Wood, oz the like: but otherwiſe it is cf things 
done 92 (uffered by his negligence if it be not common oz often. And albeit 
the Trees here were not many, oz that it was not averred that the Game 
was to be hurt ther by, yet it cannot be intended but that it is ſo much im⸗ 
paited by it, as it ſhould be by the killing of a Buck in the Fozeſt, by which 
the Dffice ſhall ve fozfeited, becauſe the Game is therby the wozfe, and pet 
there may be Game ſufficient without this Buck, but he bath voluntarily 
done a thing contrary to his Office, and therfoze it is a Fozfeitare of his Df- 
fice, and ſo it {hall be in this caſc. 


And foz the other point they ſaid, if was a Condition and alſo a Covenant, 
and it was foz good purpoſe to have it tobeſo: Foz ſuppoſe that the Gama 
had been deſtroyed by the ſaid Dir Henry, ſhall this be a ſufficient recom- 
pence 02 ſatisfaction to enter foz the Condition bzoken ? No, and therfazo 
the Covenant was made tor2campence him fgz Damages. 

When a Pro- And when uvon the Habendum a Provide is added fag a thing to be done by 
yon ny * him to whom the Deed is made, oz to reſtrain hum to do any thing, this is 
* a Condition, as well as if it had been a Condition which ſhall make oz ſhall 
reſtrain to do ſuch a thing, la they are iu this caſe the woas of the Grantoz, 

to reſtrain the Grant in ſome manner, and to ſhew in what manner he ſhali 
have if, and it is alwais to him who pallech the ECate ,: and to no other, 
Then ſuppoſe here, that the Proviſo had been; Provided alwaies that the 
Grantee ſha'l not cut any Tree, And the Grantee covenant alſo that he will 

not cut any Tree, this is plainly a Condition and alſo a Covenant; then it 

is as plain in the caſe in queſtion, wich is; Provided alſo, and the Grantee 
covenant,xc. that he will not cut any manner of Wood: diſtinguiſh the ſen- 
tence by his p2oper diſtinction, and it is cleer that it is a Condition as well 

as a Cevenant. And ta ſay, that there is a diverſity between this caſe and 

the caſe upon Ser jeant Bendloes Leaſe, becauſe there it is, Provided al. 
waies, and it is covenanted and agreed between the parties; Jn which caſs 

it is alledged, that the agreement which is the Plaintiſfa, goes to the Proviſo 

to make it a Condition foz him, as well as it (hall go to the Grantee 

to make it to be a Covenant from him: they underſtand nodifference, bes 
cauſe the Proviſo as it ts placed, is of it (cif as ſpoken by the Plaintiff ; and 

the agreement between the parties that (ach a thing (hall be done by the Leſs 
ſee, makes it a Covenant on his part anly, all being to be perfozmed by him, 

as plainly as in the caſe in queſtion. 


And to fay, that the laſt Proviſo ſhall not be a Condition, becauſe the firſt 
cannot enure as a Condition, becauſe that which is to be done may lawfully 
be done with it, oz without it, oz bec: uſe that the matter to which the Proviſo 
is annexed, is repugnant to the nature of the thing granted, yet this is not bs- 
cauſe of the nature of the wozd it ſelf, but by rcaſon of that to which the Pro- 
viſo is annexed, and therfazo the Proviſo fellewing hind;ed in its operation 
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by meanes of the wozd, alſo; And therefoze if a man makes a Leaſe fo: 
ve ers, p2ovided alwayes that the leſſoz may enjoy and hold the Pannozs of 
D. (which is other Land) oz that the Leſſee ſhall kill I. S. theſe are void of 
Conditions; But grant then that it is further provided alſo that he hall not 
alien his Ter me, is not this a good Condition although that which was 
Precedent was no Condition? It is cleer that is not; And they ſaid foz 
Hamingtons Caſe that it was but of the nature of a declaration with what 
wood the Leſſee ſhall meddle, becauſe it depends upon the Covenant of the 
Leſſoz, and it is generall, to wit, that he may cut any manner of under 
wood, pꝛovided that he do not cut any manner of Timber; and Popham 
was of councell with Hamington in this caſe, and the Court at the begin- 
ning inſiſted much that it was a Condition, and that foz the reaſon then al- 
ledged, that it depended upon the Covenant of the Leſloʒ, which was general 
foz all manner of under-wood, becauſe that @tandels growing between great 
Trees, might be taken within the generall woꝛds of all manner of under- 
wood, foz to make it plain it was well put in, that he ſhall not cut any man- 
ner of Timber Trees, and therfoze in this point it was but a Declaration, 
with what wood he ſhould meddle, altheugh in truth it was of another thing 
then was compziſed in the Covenant befoze : And then the adding of a Co- 
venant to ſuch a Proviſo ſhall not make the Proviſo of another natare, then it 
was befoze the Covenant made, oꝛ if no Covenant had been added to it, and 
upon this reaſon the Court then gave Judgment foz Hamington. And by 
bim, if I am ſeiſed of the Bannoz of D. in D. and of Black acre in D. and ſo 
ſeiſed, A covenanc with 1.5. that he ſhall enjoy the ſaid Þannoz foz ten years: 
Pꝛovided and the ſaid I. C. covenant that he Call not enzoy Black acre, this 
Covenant is not a Condition, but a Declaration deduced out of my Cove- 
nant, to make a plain Declaration, that it is not my intent that Black acre 
ſhall paſſe, be it parcol oznot parcel of the ſaid Þannoz; Then the Cove- 
nant following will not alter the nature cf the erpoſition of the Proviſo 
which the Law ſhall make of it ſelf, if it had ood of it ſelf without a Cove⸗ 
nant following. ; 

And foz the Proviſo here, he put this caſe, ſuppoſe it had been; Provided, 
and the Grantee covenants that he ſhall not cut any Trees : None will deny 
but that this had been a Condition and a Covenant alſo : And what diverſity 
is there where the wozd is at the concluſton, and ſo couple the Condition and 
Covenant together. And we are nat to alter the Law foz the ignozance of 
Striveners, who do they know not what by their ignozance, ſhall be cozreg- 
ed by the Law. ONO | f 

Aud they agreed, that where a pꝛinc ipall Oſticer is by his Office to make 
inferioz Officers under him, and the inter ioꝛ Officer commits a fozfeiture, 
the ſuperioz Officer (hall take advantage therof, and (hall place a new Difi- 
cer, as was done in 39 H. 6. foz the Difice of the Parſhall of the Kings 
Bench, put in by the great Parſhall of Englang. 
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bend of Tervin in the County of Cheſter, founded in the Cathedzall 
Church of Litchfeild in the County of Stafford, againſt Thomas Sydall 
Executoz of William Sydall, the caſe appeared to be this. 


Menrp @ypvall Clark, Prebendary of the Prebend, 26 Paij 5. E. 6. with 
the aſſent ofthe Dean and Chapter, and by Writing indented , demiſed the 
ſaid Prebend. to the ſaid William Sydall for 43. years from the Feaſt of the 
Annunciation of our Lady, in the year of our Lord 555. at the yearly rent of 
361. William Sydall aſſigned over his term, and died, making the (aid 
Cbomas his Executor, Penry Spdall alſo died, and afterwards the Plaintiff 
was made Prebend, and for the rent arrear in his time, and after the aſſign- 
ment this Action is brought againſt the Executors in the Debet and Detiver. 


And it was alledged that in Hillary Term 36 Eliz. Rot. 420. in the caſe 
between Glover and Humble, it was adjudged in the Kings Bench, that 
the Grantee of the Reverſion ſhall not maintain an Action of Debt upon a 
Leaſe foz years againſt the Leſſee himſelf, fo2 any arrears of Rent incurred, 
after that he had made an aſſignment of his Term over to another, and al- 
ledged alſo that in Hillary, 29 Eliz. ina caſe between it was ad⸗ 
judged, that an Action of Debt lyeth foz the LeToz himſelf againſt the Leſſee, 
foz arrearages of Rent relerved upon the Leaſe,and accrued after the L eſſes 
had aſſigned his Term ober; and both theſe caſes were adjudged accozding- 
ly in the Rings Bench, and the reaſon in the firſt caſe was, becanſe that by 
the Grant of the Reverſton over, the pzivity of contract which was between 
the LefCoz and the Leſſee is diColved, and the Grantee of the Revberſton as 
to it but a ſtranger. 


1. 1 N Debt between Valentine Overton Clark, Pzebendary of the Pze- 


But in ths laſt caſe the pzibity of contract is not diſſolbed between the Kel⸗ 
ſoz and the Leſſce, notwithſtanding the Leſſee hath paſſed over his Term,. 
neither is the contrac therby determined between the parties, 


But Fennor ſaid, that in this caſe the pzivity in Deev is gone by the death 
of the Leſſee, and ther fozs the Erecutoz who is but pzivy in Law, is not ſub- 
jec to this Action, unleſte in caſe where he hath the Term; in which caſs 
he hall bs charged as be who hath Quid pro quo, which is not in the caſs 

ere. 


And he ſaid further, that a Leaſe made by a Pzebend is good no longer 
then his own life, but is meerly votd by his death, and therfoze ſhall not bs 
ſaidfo be acontrac to bind further then his life, and therfoze alſo he ſaid, 
that the Action will not lye in the ſald caſe foz the @acceſſo;. 


But Gawdy ſaid, that hers the Leaſe is confirmed, and therfoze good du⸗ 


ring the Term, but it ſeemed to him that the @recatoz who is but in pꝛiby 


in Law ſhall not be chargable with this adion, ſoʒ the arrearages due after the 
aſſignment over, and pet he agreed that the Heir, the Succeſſoz, and the 
Erecutoz of the Weſſoz ſhall have debt againſt ths Lefee himſelf, foz the ar- 
rearages which accrues to be dus after the aſſignment over of the Lealſs : 
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But he ſaid, that the Action of Debt againft the Cxecutoꝛ upcn a Leaſe made 
to the Teſtatoz,and fo; the arrearages due in the timt of the Erecutc2, ought 
to be in the Debet and Detinet, and that fo the occupation of the Term, 
wherby he hath Quid pro quo, which is not in this caſe. | 


Popham ſaid , that fog the time that the contra ſhall bind in nature cf a 
Contract, there is not any difference between thi Peir the Duc ceſſoz, 
and the Trecutoz of the Leſoz, and the Executez 0z Adminiſtrataz of the 
Leſſee, faz the one and tye other are equally pzivy to the Contrad, and a 
Contract oz Covenant eſpecially being by wziting, binds as ſtrongly the 
Executoz oz Adminiſtcatoz , as the Teſtatcz vz the JiteRate himſelf who 
made it, Foz theſe are pzivies indecd ta the Contract, and as tu it repzeſent 
the perſon of the Teſt atoz oz Inteſtate himſelf. 


Aud he agreed, that the Action of Debt againſt the Crecutozs, fo2 the ar- 
rearages of Rent ct a Leaſe wyich hy: occupies as Erecutcz, und accrued i 
their own time, ſhall be in the Debert und Detinet: The reaton is, although 
ther have the Land as Erecutuz, vet nuthin, ther of ſhall ve mpicyes ro the 
Execution of the Miu, but ſuch pz. Ats as are above that which w. Sto 
make the Kent, and therfoze ſv much ut the Pꝛoũ ts as is to in ke, oʒ anſwer 
the Kemt, they (h21l t. ke to their on aſc ro ani@er the Ucnt, und ther foze 
ther having Quid pro quo, to wit, fo much ut the Pzcfits ti the R. nt, the 
action ought to be b2vugyt againſt them in ſuc h; cafes, where they are to be 
charged ia Debt foz Rent upon a Leaſe made to the Mcſtutoz, and h. ve not 
the P2ofits of the Leale it ſelf, noz means, nc; default in them ts cumc to it, 
the action of Debt ought to be agaialt them in the Detiner vnly and this ts 
_ and therfoze the action being in the De bet and Detmet doth 
not lye. 

And further he agreed in this caſe to the opinion of Fennor, that the acti- 
on here doth not lye foz the duc ceſſoꝛ of the Þzevend who mise the Leaſe, 
t no moze then the duc ceſſoʒ in this caſe dq. ii be bound by the Centtact of 
his PzedeceCcz, no moze ſhall he take advantage by ſis Toutradt,. fo; it is 
the coalideration which makes him to be bound, and ast onto the C.itcact, 
and lo the Þuccefoz in ſuch caſes is but pzivy in LA., and not iu Died t. the 
Contract of his Pzodeceſſoz, But otherwiſe it is of the Succeſſoꝛ of 4 Bis 
ſhop = the like, which Leaſes are not void againſt the @utcciloz, 
voldable. A» | 
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Caſe of Armes. 


V an aſſembly of all the Juſtices and Barons at Sergeants-JInne, 
this Ter m, on Pundap tye 1 5.day of Apri},upen this que ſt ian mn bes 
by Anderſon chief Juſtice of the Common Bench: UWhetyer men may 
arms themſelves to ſuppaeſſe Riots, Rebollicus, oztorefif Enemies, and 
to endeavour themſelves to (up pʒeſſe oz refit ſuch Diſtur bers of the Peace, 
oz quiet of the Realm ; and upon good deliberation, it was reſolved by them 
all, that every JuCice of Peace, Sheriff, and other Piniſer, ez other 
Subject of the King, where ſuch accident happen may do it: Ad to fozti- 
fie this their reſolution, they peruſed the Statute of 2 E 3 cap. 3. which e- 
nacts that none be ſo hardy as to come with face, oz bing fozcs ta any ptace 


in affray of the Peace, noz to go og rids armed, night nas day, walefſz ye be 
Ai a Servant 


— — — 
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Servant to the King in his pzeſence, and the Miniſters of the King in the 
execution of his Pꝛecepts, oꝝ of their Dice, and theſe who are in their com- 
pany aſſiſting them, oz upon cry made foz Weapons to keep the Peace, and 
this in ſuch places where accident happe.1 upon the penalty in the ſame 
Statute contained; wherby it appeareth, that upon cry made foz Weapoas 
to keep the Peace, every man where ſuch accidents happea foz bzeaking the 
Peace, may bz the Law ax me himſelf againſt ſuch evill Doers to keep the 
eace. 

Ot they take it to be the moze diſcreet way fo; every one in ſuch a caſe to 
attend and be aſſiſtant to the Juſtices , Sheriffs , oz other Piniſters of tze 
King in the doing of it. 


3. A £ the ſame time it was alſo reſolved by them all (ercept Walmſley, 
Fennor, and Owen) in the C aſe of one Richard Bradſhaw and Ro- 
bert Burton, who with others lately by wozd entred themſelves into an a- 
greement one with another to riſe and put themſelves into Ax mes, and ſo to 
go from one Gentlemans hauſe to another, and ſo from hcuſe to houſe to 
pull down Incloſures generally; that this ſo appearing by their own con- 
feſion, oz by two Witneſſes accozding to the @tatuts, is high Treaſon by 
the @tatute of 13 Elz. cap. 1- The wozds of which Statute are, That if a- 
ny intend to levy War againſt the Queen, and this maliciouſly , advi 
and expreſly declare or utter by any words or ſayings, chat this ſhall be high 


Rebellion ot Treaſon : Foz all agreed that Rebellion of @uvjeas againſt the Queen bath 
Subjects high been almaies high Treaſon at the Common Law, foz the Statute of 25 E. 


Treaſon, 


3. cap. I. is, that lovwmng of. War within the Realm againſt the King is 
Treaſon, and Rebellion is all the War which a Subject can make againſt 
the King- 


But Walmſley and the others with him ſaid, that the @tatufe of 1 Mar; 
cap. 12. 10. That if any to the number of twelve, oz moe, alle mhle the m⸗ 
ſelves ta the intent tua pull down Ancloſures. - and the like with 
fozce, and continuing together after pꝛocla mation, accozding to the fSta- 
tute, to go away by the ſpace of an hour, oz do any of the Difences mentian- 
ed in the Statute, that this is Felony.: do that if theſe Actions had been 
Treaſon at the Common Law, it had been to no-purpaſe to have made it 


Felony. 

And it ſeemed fo them that the reſiſtance ought to be with fozce to the 
Queen, befoze that luch Aas ſhall ve ſaid Treaſon. 

Bat all the other Juffices agreed (and ſo it was put in ure lately in the 
caſe of the Pzentices of London) that if any aſſemble themſelves with fozce 
to alter the Laws, oz to ſet a pzice upon Uicualls, oz to lay violent hands 
upon the Pagiſtrate, as upon the Þajoz of London, and the like, and with 
fozce attempt to put it in action, that this is Rebellion and Treaſon at 
Common Law, and pet this Statute of 1 Mariæ, makes it in ſuch a caſe 
but F elonp. ring 

And they put a diverſity between the caſes of pulling down Ant loſures, 
Pales,&c. compziſed in the Statute of 1 Mar. foz thoſe are to be underſtood 
where diverſe to the number of twelve,oz moze,pzetending,any oz all of them 
to be injured in particular, as by reaſon of their common, oz other Intereſt 
in the Land incloſed, and the like, and aſſembling to pull it down fozcibly, 
and not to the caſes where they have a generall diſlike to all manner of Jn- 
cloſur es, and therfoze the aſſembling in a fozcible manner, and with Armes 
to pull them down where they have any Intereſt , wherby they were in any 

particular 
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particular to be annoyed oz grieved, is not Treaſon; but the caſe here ten- 
ding to a generality, makes the act if it had been executed to be high Treaſcn 
by the ccu : ſe of the Common Law. 

And therfo2e the intention appearing as the caſe is here, it is Treaſon by 
the St..tute of 13. afozeſaid. 

Periam in ſome manner dcubted of the pꝛincipall caſe, but to intend to 
riſe with koꝛte to alter the Laws, to ſet pzice upon any Uicuals, oz to ute 
fozce againſt a Pagilrate foz executing his Difice of Juſtice, and the like, 
he (aid that they were cleerly Treaſon by the Statute of 13. afozeſaid, if it 
may appear by expꝛeſſe wozds,oz otherwiſe,as the ſaid Sfatute mentions, fo; 
all theſe tend againſt the Queen, her Crown and Dignity, and therfoze ſhall 
be as againſt the Queen her ſelf : And if it had been put in pzactice it had 
been Treaſon at the Common Law, 


Here ends the Lo RD POPHAM'S 
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Trin. 15. Jac. In the Kings Bench, entred, Hill. Fac, Rot. 
194. 


Brooks Caſe, 


N an Ejectione firmæ bzoug hy one Brook againſt Brook, the 
Caſe was thus. 

John Wight a Copybolder in Fee, 15 Cliz.ſurrendred his Land 
into the hands of the Lord by the hands of Tenants, according to 
the Cuſtom, xc. without ſaying, to whoſe uſe the Surrender ſhould 

be; And at the next Court the ſa d John W21ght was admitted Babendum to 
him and his Wife in Tail, the remainder to the right Heirs of John Wight, 
and the Wife of John W2ight now Defendant was ſeiſed from the time of 
the admittance untill this day: And it was objected by the Counſell of the 
Plaintiff, that the (ſurrender was void. becauſe no uſe was limitted, and ther- 
fore by conſtitution of Law ought to be to the uſe of the Surrender, as if a 
Feoffment be made arid no Uſe limited, it ſhall be to the Uſe of the Feoffor 
or as it is in Sir Edward Cleers Caſe Coke lib. 6. 18. If a Feoffment be 
made by one to the uſe of his laſt Will, he hath theuſein che mean time. 

2. That the admittance was not available to paſſe an Eſtate to the Wiſe, 
for ſhe was not named in the Premiſſes but only in the Bavendum, and the 
Office of an Habendum is to limit the Eſtate and not the perſon, and therfore 
it is ſaid in Th:ramozten and Traties Caſe in Plowd. com. That if one be 
named to take an Eſtate in the Yabenvum, where he was not named at all in 
the Premiſſes, this is not good. 

But it was reſolved by the whole Court fo? the firlk paint, that the ſubſe- 
quent Act ſhj ul explain the Surrender, foꝛ, Quando abeſt Proviſio partis, ad- 
eſt proviſio legis: And when the Copyholder accepts a new admiitance, the 
Law intends that the Surrender generally made was fo ſuch an Uſe, as is 
ſpecified in the admittance, and the Lo2d is only as an Inſtrument to con- 
vey the Eſtate, and as it were put in truſt to make ſuch an admittance, as he 
who ſurrenders weuld hive him to make ; And Crook Juſtice ſaid, Fides 


adhibita fidem obligat. 
AK oz 


Where upon 
ſurrender of 
Copy held 
land no uſe is 
limited, to 
whole uſc it 


» ſhall be. 


— — 
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Laurking er/1 4 FRE ver ſus 


Wilde. Hare. 


Tirthes for 2 
riding Nag, 


Afterwards 
fol 55. 


— 


Foz the ſecond point it was alſo agreed by the Court that the Urife ſhall 
take by this admittance, albeit ſhe were not named in the Pzemifſes, but 
only in the Habendum ; and they agreed, that in Fcoffments and Grants, 
the party that is not named in the Pzemiſſes ſhall not take by the Habendum; 
and therfoze Throgmorton and Tracies Caſe (as to this point) is good Law; 
But this caſe of a Copyhold is like to the caſe of a Wi, oz to the caſe of 
Frank-marriage, in which it is ſufficient ro paſſe an TTatc, albeit the par⸗ 
ty be only named int c Habraduen and i i ala be of ld be otherwiſe the Tffates 
> many == ders would be ſubverted: And fo they reſolved that Judg- 
ſhould be given foz the Defendant. 


— ñ ——_ 


The ſame Term in the ſame (ourt. 
Laurking and Wildes Caſe. 


He Reco2 of the Church of libelled in the ſpirituall 

Court, foz the Tithes of a riding Nag, where the caſe was; That a man 
let his Land, reſerving the running of a Horſe at ſome time, when he had oc- 
caſion to uſe him there: The Deteadant ſhewed this matter in the Court by 
bis Couaſcil, and prayed a Pzohibition, and avers, that foz the ſame Land 
in which the Yazſe went he paid Tithes, And by the Court, nigh London, a 
man will takc a 100. 02 200. Yozſes to Graſſe, now he ſhall pay Tithes 
ſoꝛ them, c otherwiſe the par ſon (hall be defeated. But in this caſe, if the 


Defendent alledge and p2ove that it was a Nag fo; labaur, and not foz pzofit, 
a Pꝛohibition lies. 


Ihe ſame Term in the ſame (ourt. 
Havergall verſus Hare. 


1 N an Ejectione firmæ bought by Havergal againſt Hare, the Caſe was thus. 
A Rent of 201. per annum was granted out of Green acre to one and his 
Hers, to be paid at Jichaclmas, and the Annunciation of our Lady, by e- 
quall portions, and the Grantor covenants, that if the Rent of 201. be 
arrear by the ſpace of twenty daies, that the Grantee may diſt:ain, and 
that if there be not ſufficient diſtreſſe upon the Land, or it there be a Reſcous 
Replevin, or Pound-breach, that then it ſhall be law full for the Grantee and 
his Heirs to enter and retain the Land to them and their Heirs, uncill the 20 1, 
be paid, 10 l. for one half years Rent was in arrear, and for it an entry was 
made. 

Mountague chief Juſtice, and Doderidge Juſtice , there can be no entry 
made when 101. only is behind, fo2 the wozds of the Deed are, that if the 
Rent of 20 l. be behind, that the Grantee and his Yeirs map enter, and if 
he ſhall enter now he ſhall retain the Land foz ever, fv2 the 20 l. ſhall never 
be pald. 

Crook and Haughton Juſtices, contrary, fozif 10 1, be arrear, the Rent 
of 20 l. is arrear; foz Haughton ſaid, In an Aſſiſe of Rent of 40 J. where 
part is arrear, pet he ought to bzing his Alliſe foz the whole Rent of 401, foz 
the Wit ought to agree with the Deed. 

Doderidge agreed with him in the caſe of an Alliſe, but not in the pꝛin⸗ 
tipall point. 

And 


"Robinſon ern TI” m7 | 27 


Walter. Green. 


And foꝛ the ſecond point it was agreed by them all, that upen the entry of 
the Grantee, he ſhall have a Fec-fimple determinable, admitting the entcy 
fo; the 10 l. to be good. 


— — 
— ee e—— — — ¶— 


— —— — 


— — —— — — — — — —— 
— — 


— — — — 


Ihe ſame Term in the ſame Court, and it is entred, 14 Jac. 
Rot. 1484. 


Robinſon ver(#s Walter. 


Obinſon bzought an Action of Trover and Converſion againſt Walter, 
and upon the whole matter the caſe appeared to be this. 

A Stranger took the horſe of the Plaintiff , and ſent him to a common 
Inn, and there he remained for the ſpace of half = year, at which time the 
Plaintiff had notice where his Horſe was, and thetupon he demanded him of 
the Inn-keeper, who an{wered that a perſon unknown left the Horſe with 
him, and ſaid, that he would not deliver the Ho:ſe to the Plaintiff unleſſe he 
would pay for his meat, which came to 3 l. 10 5. for all the time, and alſo 


_ prove that it was his Horſe, upon which the Plaintiff demurred in — a 
. tai 

And it was reſolved by Mounts gue chief Juſtice, Crook, and Doderidge, — bw. 
Inſtices (Haughton Juſtice dillenting) that the Dctendants plea wag ſatisfied for 
good, foz the Inn-keeper was compellable to keep the Yuzſe, and not bound * 2 
at his peril to take notice of the Wwner ol the Yozſe. And by the cuſtom of 74 — by 
Lond.if a hozſe be bꝛought to a common Inn,wher he hath(as it is commonly ty 
ſaid) eaten out his head, it is lawfull foz the Jnn-keeper to ſell him, which 

caſe of the cuſtom implies this caſe. And there is a difference where the Law 

compels a man to do a thing, and where not; As if the Lievtenant of the 

Tower bꝛings an Action of debt foz Dpet againſt one who was his Pꝛiſoner, 

in this caſe the Pefendant cannot wage his Law, becauſe the Law compels 

the Lievtenant to give Uicuils to his Pꝛiſoner, otherwiſe if another man 

bzings an Action of debt foz Dyet, and in the:caſs at the Bar the Inn-kee- 

per was compellable. And Doderidge ſaid, that if the Law were as the 

Plaintiff weuld have it, it were a vzetty trick foz one who wants a keeping 

fo: his Bozſe. And Mich. 6 ac. in the Kings Bench, between Harlo and 

Ward, the like was reſolved as was cited by Barkeſdels of Counſell with the 

Detendanf. 


— ** — 
— — 


Mich. 14. Jac. In the Kings Bench. 


Rawlinſon verſus Green. 


A Copyholder ſurrendꝛed out of Court, accozding to the cuſtom of the 
Panno2 , which at the next Court was pꝛeſented, and entry therof 
made by th: Steward, Scilicer Compertum eſt per homagium, &c. but no ad- 
mittance ; Afterwards Ceſtuy que uſe ſurrenders befoze admittance, and ths 
firſt Copyholver ſurrenders to the Plaintiſk: And in this caſe there wert 
two queſtions, 

1. TWyether he may ſurrender befoze admittance ? 

2. Who ſhall have the Land:? whether the firſt Coppholder, oz the Lozd z 
Haughton Inſtice held that he could not ſurrender befoze admittance, - 
the 


— — 


—— — — 


128 of John Pools 0 Cooper verſes Lee verſus 
( aſe. Smith. Brown. 


A turrender the entry of the ſurrender doth not mike an admittance, foz this being the 
of Copybold (gle act of the Stew ird, ſhill not bind the Loꝛd, and it is not like to the uſuall 
— 1 e koꝛm of an admittance, fo2 that is, Dat Domino de fine fecit fi ſelitatem & 
8 admiſſus eſt inde tenens. Doderidge Juſtice agreed and ſaid, that un Hare 

and Brickleys caſe,the admittance of a Copyholder was compared to the indu⸗ 


tion to a Beneſice which gives the poſſeſſion. 


— 
— — — —— D— — 


Hillary 14. Jac. In the Kings Bench. 


Sir John Pools Caſe. 


Tee Erecutozs bzought an Action of Debt, and one only declared, and 
they were ready fo a triall in the Cauatry, and now it was moved that 

the Declaration might be amended, and the names of the other Trecutozs 

incerted ; but per Curiam this cannot be without the aſſent of the parties. 


— 


Paſch. 15· Iac. In the Kings Bench. 
Cooper verſus Smiths. 


Aton for A Action upon the Caſe was bꝛaught fo2 theſe wozds ; viz Waterman, 
_— _— „ Land thau (Innuendo the Plaintiff) haſt killed thy Maſters Cook Jnnnen- 
lade, Maſte,s do, Fo and Iwill bring thee in queſtion for thy life: And after Uerdic foz 
Cook, the Plaintiſf, it was maved in Arreſt of Juogment by the Counſell of the 

Defendant, that the woꝛds were not actionable foz the incertainty, inaſmuch 


as it doth not appear who was his Paſter, noꝛ that his Maſter had a Cook. 


nende can» Mountague chief Juſtice ſaid, that the wozds were actionable, and albeit - 


not maze a an Innuendo cannot make a thing that ts uncertain certain, but ſhall ſerve 

thing that is ag a Predict, pet the wozds im poꝛt that he had a M iſter, and that his aſter 

ona: had a Cook, fo which all the Court agreed, and Judgment was given foz 
"om the Plaintiff, 


+ oro ogg And another Action was bꝛought foz theſe woꝛds, Scil. Thou haſt ſacrificed 


child tothe thy Child to the Devill ; and adjudged that the wozds were actionable. 
Devill. 


—— — - —— —— —wà2u—— —— —⏑— 6X — gy 


— — —— 


Mich. 15. lac. In the Kings Bench. 


Lee verſus Brown. 


Whether co- [ N an EjeRione firmæ bzought by Lee againſt Brown, the Caſe was this. 
pyhold Lands | Tenant in Tail of Copyh id Land ſurrendred the ſame into the hands of 
may be intail- the Lord, to the ule of N. S. wherupon two points did ariſe. 1. Whether 
ed. Copyhold Land be within the Statute of Donis conditionalibus, ſo that ic 
may be intailed. 2. Whether the Intail may be cu: of by the ſurrender, 
Doderidge Juſtice ſaid, as to the firſt point, that it hath voen a great doubt, 
whether it may be intailed, but the common and better opinion was, that by 
the lame Statute co-operating with the cuſtom it may be intailed, and with 
this 


— 


— — — — 
— — 


May — r wer ſus Bickley, 129 


Kett. and others, 
— —— — 8 — — — — — 
this agrees Heydons caſe in my L92d Cokes 3. Report, and ſo was the opinien An Intail of 
of the Ccurt, co old 


And foz the ſecond point, their opinion alſo was, that it cculd not be cut offt io be 
by ſurrender, unleſle it were by ſpeciall cuſtom, and they dir eacd the Jarp n * b 1 
accozdingly : Audit was ſaid to maintain this cuſtom, it cught to be (hewn by | mecion = 
that a Formedon had been b2ought upon ſuch a Surrender, and Judgment dum. 
given that it doth not lye ; yet it was agreed that it was a ſtrong p20ok of the 
cuſtom, that they to whoſe uſe ſuch Surrenders had been made, had cnjop:d 
the Land againft the Iſſues in Tail And it was ſatd by the Counſell of the 
Defendant, that thers was a Uerdic fo2 them befozc in the ſame caſe, Which 
they could pzove by witneſſes, but the Court weulb not allow ſuch a pzoof 


" becanſe it was matter of Recozd, which ought to be chewn fozth, 


In the ſame Term in the Common Pleas, 


Ma y verſus Kett. 


A N Attion upon the Caſe was bꝛought fo2 theſe wozes; viz, Thou haſt 1 Words, 
ftoln my Corn out of my Barn; And it was moved in Arrclt of Ju"g- _ Op 


ment, becauſe he had not ſatd hew much he had ſtoln, and perhaps it was of my Bain: 
mall value: and yet it was adjudged that the Action would lye, fo2 it is at 
leaſt petit Larceny : But if he had ſaid, that he had ſtoln his Cozn generally, 
it hav not been «icnable, fozit might have been growing, and then it had 


been but a Treſpaſlc. 


— 


The ſame Term in the Star Chamber. 


— — 


Riman verſus Bickley, and others. 


Ohn Riman exhibited a Bill in the Star Chamber, again Thomas Bick- 

ley, and Anne his Wiſe, Dꝛ. Thorn, r Goulding , and others Defcn- 
dats, the id Anne was firt married to Deveniſn Riman the Platatits 
San, and between them were many jars «nd dil greements, ud the (aid 
Deveniſh was much given to dzinking, and other Uices, and divers times 
did beat and .buſe his Uifc, and was alſo jealcus of the (d Thomas Bick- 
ley,and his Miie being at a certain time at Supper with Dz. Thorn, Goul- 
ding, and others, ſpake ſuch woꝛds as theſe (having communication that her 
Vusvand did beat and atuſe her) to wit, That ſhe heard that his Fa: her 
had that quality, and being once whipt for it, w.s the better ever after, and 
that if ſhe thought it would do ber Husband any go d, ſhe would wiliing- 
ly beftow 40 8. on ſome body to give him a whipping wherupon Geulduig 
ſaid, that he would give him a Med: cine for his Malady, and within two 
daies alter he came in the night in wom.ns apparrell, with a Wen pon under 
his Cloak, and ih a Rod, and wen into the Houſe and Chamber of the 
ſaid Deveniſh, and would have whipped him, and in ſtriving together, there 
was ſome hurt done on either ſide, but G-ulding not being able to effect his 
purpoſe, fled, and this was coaceived to be by the procurement of Anne his 
wife: And not long after Z:v:nth fell ſick, and ſent to his ſaid wife for cer- 
tain neceſſaries, which ſhe would not ſend him, and preſently after Deve- 


niſh died, and ſhe refuſed to come to his buriall, 
L 1 And 


— ——— 2 OO - — — 


Weſcot 
Cotton. 


Where an In- 
fant Executor 


— — ᷑ — — 


—— 


And althongh it were much dilliked that Deveniſh ſhould abuſe bis Wife 
in ſuch uncivill manner, as to ſtrike and beat her, and (as Coke late chief 
Juſtice ſaid) it is not lawfull by the Ac Military foz one man to ſtrike ano» 
ther in the pꝛelence of Ladies, yet it was reſolved by the whole Court, that 
it was a gre«t miſdemeanoz in the Wife, and uncivill and undutifull carti⸗ 
age in her to do ſo to her Yusband, as they ule to do to Chilozen 02 fools, to 
wit, to give them the Whip, and ſo to diſgrace and take away the good name 
of her Yusband, which, viz. A mans good name and his Child;ens, are 
the two tyings which make a man live to PTerity ; as was ſaid by Sir 
Francis Bacon Lom keeper ; and the Court fired the Mile 500 1, aud it was 
ſaid, that Thoma · Bickley her nu Husband well deſerved to pip this Fine, 
becauſe he was roo familiar with her in the time of his Pzedeceſo2, and ag 
the 1ihop ot London ſatd, Deveniſh Rimon lay upon her hands, ano Thomas 
Bick)cy upon het heart: Ano to aggravate this matter, a Letter was ſhzwn 
wht. h V<venifh Rimon waets to his Wife, in which he called her WWhooz, 
and told her to nnwyat romily of her faults, and the wzote back tc him in the 
Margent, that he lyed, and wiſhed him to get a better Scribe foz his next 
Letter, tc; be us a Aol that wzote that, wherin the called him Fool by 
craft : Anv Goldings «fence was acccvnted the greater, becauſe he was a 
$p1inilker, ſo that he was fined 500 J. alſo: And Coke ſaid, that the courſe of 
this Court was t hat if any were fined wha is not able to pay it Reſpondeat 
ſuperior, he that is the pzincipall and chief agent therin mulk anſwer it, foz 
otherwiſe paoz men might be made Inſtruments of great miſchief, who are 
not able to anſwer, and the greater Dffeuvers ſhall eſcape, which the Lo 
Keeper coufir med. And as to Docto2 Thora he was acquitted by all: And 
the Biſhop of London ſaid, that they had thou ht to have troad upon a Chan. 
and they gat a Thoꝛn in their foot : And by Coke, if Deveniſh Rimon had di⸗ 
ed upon it, it had been capitall in the Miis who pzocured it, foz it was an 
unlawfull Ac. 


— 


unn 


The ſame Term in the Kings Bench. 


Weſcgt verſus Cotton, 


TY caſe was this. An Infant Executor upon an Action brought againſt 
him appeared by Attorney. where he ought to appear by Guardian, and 


may declace it wat reſoived by the Court that this was Error, for t is doch much concern 


by Attorney, 
but not de- 
fend by At- 
torney, but by 
Guardian. 


the Infant, in as much as by his falſe plea be ſhali be bound to in wer of his 
own Goods, ifhe hath no ds of his Teſtator, and therforein a 1 tE. 4.1. 
he hath remedy againſt his Guardian for pleading a falle Pica, 

And by Doderidge, . if he hath no Guardian, ige Ceurt ch ul appoint him a 
Guardian. And if an Infant bzing an action as Executoz by Attcznep, and 
hath Judgment to recover, this is not erronious, becauſe it is fo; his bene⸗ 
fit ; ſo per Curiam, the difference is where he is Plaintiff, and where he is 
Wefendant : And there is another difference where he is Executoz, and 
where not, foz being Executoꝛ, his Ptea might ha ve bern moze pꝛejudiciall 
to Am, and Coke lib 5. Ruſſels caſe was agreed foz good Law, foz an An- 
fant may be Trecutoz, and may take money foz a Debt, and make a Releaſe 
_ give an Acquittance, but not without a true conſideration and payment 
of the money. 


The 


ouldwells 
22 


— — — 
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The ſame Term in the ſame Court. 


Thomas Middletons Caſe. 


Homas Middleton, alias Strickland was condemned foz a Robbery at the Where a Fe- 

Alliſes in Oxford, after which he made an eſcape, and being taken a» lon is con- 
gain he was bzonght to the Bir, and upon his own confeſfton that he was the 9<"<d, and 
ſame party who did the Robbery, and that he was condemned foz it, the Feth aud 
Court awarded execution: And Mountague chief Juffice (aid, that was no — 
new caſe, foz it had been in cxperience in the time of E. 3. and 9 H. 4. and 5. on that he 1s 
E. 4. that the Court might ſo do upon his own confeſſion : And becauſe the be lame par- 
Sheriff of Middleſex did net give his attendance upon the Cort in this caſe, . ©*<<v*ion 
no; came when he was called, the Tourt fined him 101, Ant Mountape ſaid, 4% b er. 
that it ſhall be lewed-by pꝛoces out of the Court, and alſo ali other Fines The Sheri of 
there allcCed-and not eſtreated into the Exchequer, foz then the party might 2id«leſex 6 


compound foz a matter of 20 s. and ſo the King be deceived, ned for nor 
attending the 


——_—_  * 


— 
— 


The ſame Term in the ſame Court. 


Gouldwells Caſe. 


Ohn Gouldwell ſeiſed of Land in @Socage Tenure deviſed them to bis 

Wife fon life, the Remainder to John Gouldwell his Don and bis Peirs, 
upon Condition that after the death of his M ite he ſhall grant a Rent / charge 
to Steven Gould well and his Beirs, and if John Govidwell dye with. ut Heirs 
of his boby, that the Land ſhall remain to Steven Gouldwell in Tail; the 
Wife dieth, John Gouldwell grants the Rent accozdingly, Stephen Gould- 
well grants the Rent over-: John GouldwelFvics without Heir of his bady, 
and the ſecond Grantee diſkraias fog the Rent arrear, and Gould- 
well vzings a Replevin : And it was urged by the Counſell foz the Plains 
tiff that this Rent ſhall not have continuance longer then the particular E- 
fate, and cited 11H. 7. 21. Edricks caſe, that it Tenant in Tail acknow- 
ledge a tatute this ſh ul continue but ducing his lite: and Dyer 48. 212. 
But it was agreed per Curiam hat theGrantee- was in by the Deviſo:, and 
not by the Tenant in Tall, and therfoze the Grant may endure foz ever. 

But foz the ſecond point, this being to him in Remainder, the intent of 
the Demiſo: is. therby explained that he ſhall have the Regt. enly untill the 
Remainder come in polſſ:Clon, foz now the Rent ſhall be dzowned in the 
Land by unity of poſſeſſion, 

3. It was agreed and reſolved, that by the granting of the ent over this 
was a confirmation. And Mountague ſaid, that it was a confirmation.du- 
ring the Eſtate Tail, and ſhall enure as anew grant atterwards: And 
Haughton and Doderidge ſaid , that they would not take benefit of the grant 
over by way of confirmation, foz as Haughton ſaid, this enur es only ought of 
the Deviſoz, and he hath power to charge the Land in what manner he plea- 
ſeth and it is like to an uſuall caſe, as if a man makes a Feoffment. in Fee 
to tiff uſe of one foz life, the Remainder over, with power to make Leaſes; 
andafter he makes a Leaſe, this is good againſt Tenant foz life, and him in 
the Kemainder alſo : And J have conſidered what the intent of the Deviſoz 
ſhauld be in granting of this Rent, and it ſeems ta me. that in as much as the 
Landis limited in Tail, and the Rent in Fee, that by this the Grantee 
ſhall have power to grant oz diſpoſe of the Rent in what manger * 


— 


Baskervill W mr of Shrewshuries 
Brock. Caſe. 


— — — 


Difference 
berween baile 
in the Kings 
Bench and 
the Common 
Pleas. 

And how a 
bail hall te- 
late. 


In the di cre- 
tion of the 
chief 1yuſtice 
to allow a 
Writ of Er- 
ror, 

The entry of 
a ludgmænt 
how it ſhall 


4 


relate, and if the Wzit of Erroz had been allowed, the Court could not deny the par⸗ 
te 


but if the Land had been in Fee, I ſheuld have conſtrued his intent to have 
been, that the Grantee ſhould have the Rent only untiil the Remainder fall ; 
to which Doderidge agreed, who ſaid, that we are in the caſe of a Mill, and 
this conſtrugion ſtands with the int ent cf the Deviſoz, and ſtands with the 
Statute, which ſaics, Quod voluntas Donacoris eſt obſervanda. 


— — 
— — 


— — 


The ſame Term in the ſame Court. 


Baskervill verſus Brock. 
B2 
A Man became Bail foz another upon a Latitat in the Kings Bench, and 
befoze Judgment, the Bul let his Lands foz valuable conſiderations 
And aſterwards Judgment was given fo2 the Plaintiff, And now it was 
debated, whether the Land Leaſed ſhall be liable ta the Bailment: and it 
was {atd by Glanvill of Councell with the Lefſee, that it ought not to be li- 
able, and he put a difference between a Bailment in this Court, and a Bail⸗ 
ment in the Cemmon Pleas, fc2 there the Suit coincth by oz1ghuall, and the 
ccitainty of the debt o demand appcareth in the declaration, and therfoze 
then it is certainly known from the begiarng cf the Baile ment foz what the 
V. il Gall be bcund; But in this Court upon the Latitat, there is not any 
ccrtuinty untill Zudzment given, befoze which the Land is not bound, and 
now it is in another mans hands, and thcrfoze rot liable, and he puts Hoes 
calc, Co. lib. 5. 70. where ii was ref:1ved tht where the Plaintiff rcleaſeth 
to the Bail o: the Defendant upen a Suit in the Kings Bench befuze Andg⸗ 
ment, all Acicns, Duties, and Demands, that this keleaſe ſhall not bar the 
Plainti, foz there is not any ce: tain duty by ty? Ball befoze Judgment, 
and thei foze it cannet be a Releale, and he cite: the caſe of 21 E. 3.32. ups 
on an account, and ſaid that it was like to a ſecond Judgment, in that which 
reduceth all to a certainty, and thertcze &c. + 
But it was ſatd by Mountague and Crook, that the Leſſee ſhall be bound. 
foz otherwiſe many Bil ments and Jupgments (hall be defeated, which will 
bzing a great Inconventeace : And Mount ague (aid, that it was like to the 
caſe of a bargain and ſale of Land, wich atter it is Jnrolled, within fix 
meneths ſhall relate to the begiuning ct the Bargain, ſo upon the Jadament 
given, relation is made from the ti me of the Bail ment. But Haughton be⸗ 
ing contra, therfoze, Curia adviſare vult. 


The ſame Term in the ſame Court. 
The Earl of Shrewsburies caſe. 


VP a Uerdict, a rule was given to have Judgment, and this was upon 
the Mhurſoay, and upon Satu dap after the party that was Plaintiff di⸗ 
ed, and it was moved to have a Wait of Errcz, becauſe it was ſaid, that the 
party died befoze Judgment, in aſmuch as cf courſe aiter the Uerdict, and 
the nle given foz Judgment, there are four daics given to ſpeak in Arreſt 
of Judament ; ind fo as Yelverton Attozney-generall ſat, he died befoze 
Judament ablviutely given: and he moved the Court to have a Superſcdeas; 
And it was agreed that it was in the diſcretion of the chief Juſtice, Ex offi- 
cio, tz ailow a Wait of Trroz, but becauſe it was a cauſe of great conſe- 
quence, he took the advice of the Court, and it was agreed that a Writ of 
Erroꝛ was a Superſedeas in it ſelf, yet it is good to habe a Superſedeas alſo ; 


— — — — 
þ — — ee, 
— — 


ones Taylors 
Caſe. Caſe. 6 


this ſhall relate to the time of the rule given : It was reſolved that no zit 
of Erroz ſhould be allowed, noz any Superſedeas granted. 


— — 


The ſame Term in the ſame Court. 
Rones Caſe, 


N an Ejectione firmæ bought by the Leſſee of Rone, Incumbent of the 

Church of Dallinghoe in Com. Suff. At was found by ſpeciall Uerdic, that 
the King was the true Patron, and that Wingfeild entred a Caveat, in vita 
Incumbentis, he then lying in Extremis, ſcilicer, Caveat Epiſcopus ne quis ad- 
mittatur, &c. Niſi Convocatus, the ſaid Wingteild; the Incumbent dies, 
Naunton a ſtranger pꝛeſents ene Morgan who is admitted and inſtituted, 
atterwards the ſaid Wingfeild pzeſents one Glover who is inſtituted and in- 
duged, and afterwards the ſaid Rone pꝛocute a pꝛeſentation from the King 
who was inſtituted and inducted, and then it came in queſtien in the Spiri⸗ 
tuall Ceurt who had the beſt right, and there ſentence was given that the 
firſt inſtitution was Irrita vacua & inanis, by realen of the Caveat, then the 
Church being full of the ſerond Jncambent, the King was put out of poſſeſ- 
ſion, and ſo his-pzeſentment void : But it was adjudged and reſolved by all the 
Ccurt foz Rone, foz 1. It was reſolved that this Caveat was void, becauſe it 
was in the life of the Incumbent. 2. The Church upon the Inſtitution of 
Morgan was full againſt all but the Ring, and ſo agreed many times in ths 
Boobs, and then the pꝛeſentation of Glover was void by reaſon of the ſuper- 
inſtitution, and therfoze no obſtacle in the way to hinder the pꝛeſentation of 
Rone, and therfoze Rone had good right : And if the ſecond inſtitution be 
void, the ſentence cannot make it good, foz the @pirituall Court ought to 
taks notice of the Common Law, which ſaith, that Eccleſia eſt plena & con- 
ſulta, upon the inſtitution, and the perſon hath therby Curam animarum, 
And as Doderidge Julfice (aid, he hath by it Officium, but Beneficium comes 
by the Indaction : And although by the Spirituall Law ths inſtitution may 
be diſannulled by ſentence, yet as Linwood ſaith, Aliter eſt in Anglia, who 
is an Author very well appzoved of amongſt the Civilians : And Doderidge 
put a caſe out of Docto and Studient, the ſecond Book: Ak a man deviſe a 
ſumm of money to be paid to I. S. when he cometh to full age, and afterwards 
he ſues foz it tn the @ptrituall Court, they ought to take notice of the time 
of full age, as it is uſed by the Common Law, to wit, 21. and not of the 
time cf full age as it is uſed among them; to wit, 25. s in this caſe at the 
Bar, foz when theſe two Laws met together, the Common Law ought to be 
pzeferred : And when the Parſen hath inftitation, the Arch ⸗deacen ought to 
give him Induction : And ſee Dyer 293. Bedingfeilds caſe cited by Haughton 
to acco2d with this caſe. 


— 
— - 


The ſame Term in the ſame Court. 
Taylors Caſe. 


— 


by the Common Counſel of the City,foz ſome miſvemeanoz,and he ſned out 
M m a Wiit 


Job Taylor a Citizen and Alderman of Gloceſter, was put out of his place 
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E May and Samuel ' x 
(aſe. ( aſe. 


Wrir of Re- a Mzit of Reſtitution, and foz that the cauſe of his diſplacing was not ſuffi- 

Ntirurion for cient his Wzit was allowed, by reaſon wherof the other Alderman who was 

an Alderman» ęieued in his place was to be removed, foz the number of Aldermen was full: 

place, But Hazard another Alder man, to the end that the new elen (who now was 
Pazoz) ſhould not be diſplaced, was contented to ſurrender his place, in 
conſideration of 10 l. a year granted to him by the Cozpozation foz term of 
his life, with which the Mile of Hazard was not content, and therfoze he 
weuld have left his agreement: And therapon the queſtion was, whether 
be might ſarrender, ont: And it was ſaid by Coventree Sollicitoz, that 
he cannct ; and he cited Middlecots caſe an Alderman of B. where the opini⸗ 
on of the Court was, 13 Elz. that he cannot ſurrender : Doderidge, per- 
haps they would not except his ſurrender : Mountague ſaid, that Alder man 
Martin of London, gave up his Aldet mans place, and without queſtion any 
man in ſuch a caſe may ſurrender oʒ leave his place, to which the Court a- 
greed, andtherfoze it was ozdered that Hazard ſhall have his 10 1. a pear, and 
that he ſhall Rand to his firſt agreement. 


— et ts 


— — — — ͤ — 


—— 


The ſame Term in the ſame Court. 
May and Samuels Caſe. 


A N action of Debt was bꝛeught upon an Obligation, the Condition wher⸗ 
of was to ſtand to the Arbitrement of j ohn S. concerning all matte -s be- 
tween them to the time of the ſubmiCion, who arbitrates that the one hall 
pap 20 s. and that the other Mall make a generall releaſe to him of all mat- 
Arbitrement. ters, from the beginning of the wozly to the time of the arbitrement, 
Haughton Juſtice, this is an arbitrement but of one part, and therfoze 
void, but if it had been only that the one ſhall pay 20 s. it may be good, foz it 
ſhall be intended that the other by reaſonable conſtruction ſhall be diſcharged 
oz acquitted, to which Crook and Doderidge Juſtices agreed. But by Moun- 
rague chief Juſtice, it ought ta be ſpecified ; pet they all agreed, and (o it was 
adjudged that this was a void arbitrement, foz it was of the one part only, 
to wit, that he ſhall pay 203. foz the other part foz the releaſe to the time of 
the arbitcement was not within the ſubmiſſion ; ſo if the arbitrement had 
been, that the one ſhall make a releaſe, oz ſhall be diſcharges oz acquitted 
without ſpeaking of the other, this being on tye one part only is a void axbi⸗ 
trement, vide Co.lib,8.Baſpoles caſe, and 7 H.6. 40. accozdtngly. 


— 


The ſame Term in the ſame Court. 
Vaughans Caſe. 


123 Dedham had to Apprentice one Holland, who got his aiv with 
Child, and afterwards departed from his Maſters Service, and Raid a 
whole night with Vaughan his Kinſman, and Dedham p;ocuced a Warrant 
from . Stephen Soame a Juſtice of Peace, that the Conſtable ſhould bzing 
the ſaid 4ppzentice to ozder accozding to Law, and becaufe that Vaughan 
perſwaded him to withdzaw himſelf, ſo that he ſhould net be taken by virtue 
of the Warrant he was indited. 
And it was agreed that it was lawfull foz Vaughan to lodge and relieve 
bim, albeit he knew his mildeeds , hey ring 9 Ecenken og Felany': — 
augaton 


ͤ— e nn" "EE — — - " 


Wrennum Mingies 
2 Caſe. Caſe. | 
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Haughton Juſtice fook exception to the Inditement, becauſe no place appea- 
red where he perſwaded him to withdzaw himſelf from the Warrant, oz in 
truth that he did hide himſelffrom the Warrant, foz if he did not ſo, the 
perſwaſion was nothing · 

And Doderidge took another exception to the Warrant, becauſe the @ta- 
tute ſaith, that two Juſtices, of which one of chem ſhall be of the Quorum, 
ſhall pzoceed in ſuch caſes againſt the Palefactoz, and that they ſhall com- 
pell the party to allow means fo the edutatton of the Infant, oz otherwiſe 
the Dffendoz ſhall ſuffer cozpozall paniſhment, and ſo this Mar ran tnot be⸗ 
ing ſpectall accozding. 


— 


—ů—ů— — — —— — 


Paſch. 16. Jac. In the Star Chamber. 


Wrennums Caſe. 


8 Henry Velverton Attomep⸗generall, exhibited an Infozmation in the 
Chamber, againſt one Wrennum, Ore tenus, becauſe he had divers 


ſpeaking untruths, and that he mut uſe his 
, foz the better maintenance therof, with ather ſuch l 


Chancetozin the ſaid ſuggeſtion, they all agreed tn | 
to the lab P;eſivent : See foz fuch matter, 19. Aff. . S H. 8. Sir Rowland 
Heywards cafe, and 21 H. 8. Carvinalt Wolſeys caſe. 


. 
— — — 


The ſame Term in che Kings Bench. 
. Mingies Caſe. 


Wait of Annuity was bzonghtby Mingy, which was granted, Pro Con- 

A ſilio impenſo & impendendo, the Defendant pleaded in Bar that he car- 
rieva Bill to the PÞ t have 
fufed he detuined the ſaid 


— 


him lot his hand to it, and bet auls heros nnuicy pro 
: And re Carlam-this'is ma pion, fe) bs 3 


; 
02 


13 6 * Wooton merſus K. verſus 
Bye. Cumberland. | 


— —— 
— — — — 


is bound to give advice, but not to ſet his hand to every Bill, roz this may be 
incon venient to him. 


— — — — — 


The ſame Term in the ſame Court. 


TL Caſe was this: A Leſſee for years was bound in a Bond to give up 

the poſſeſſion of the Land demiſed to the Leſſor, or his Aſſigns, at the 
end of the Term, the Leſſor a ſſigns over his Intereſt, and the Aſſignee re- 

Notice where quires the Leſſee to perform the Condition, who anſwers, that he knew not 

requiſuc, wheth:r he were the Aſſignee, and therupon refuſeth: And the queſtion 
was, whether he had broken the Condition, and it was adjudged that he had, 
fo be bath taken upon him ſo to do, and it is not like a Condition annexed to 
an Eſtate, as Co.lib.5. Mallories caſe, oz Co. lib.6. Greens caſe, where the 
Patron pzeſented his Clark to a depzivation, yet the ;D2dinary ought to 
give the Patron notice of the depzivation ; foz it is a thing @pirituall, of 
which a Lay-man ſhall not be bound to take notice. 


Dcadand, It was moved, that a man riding upon a Yozſe thꝛough the water was 
dꝛowned, and by the Cozoners Inqueſt it was found that bis death was cau⸗ 
ſed, Per curſum aquæ, and the Hezſe was not found a Deodand, and per 
— they did well, foz the water, and not the Yozſe was the cauſe of his 
death. ** 


* 
— — — — 


The ſame Terme in the ſame Court. 
ae Wooton verſus Bye. 
1 caſe was this: A man made a Leaſe for years, rendring Rent a and 
u 


pon payment of the Rent the Leſſor made an Acqumtance, by a releaſe 
Releaſe of all Of all Actions, Duties, and Demands, from the beginning of the World to 


Demands the day of the date: And whether the Rent to come were releaſed by it, was 
bars a turure the queſtion: And it was moved by Crook at the Bar, that it was not, foz 
Renr, a Covenant in future ſhall not be releaſed by ſuch woꝛds, vet a releaſe of all 


Covenants will be goad in ſuch a caſe, as the Back is in Dyer 57. ſo Hoes 
taſe, Co. lib. 5. 70. b.ſuch a releaſe will not diſcharge a Bail befazeJudgment. 
But it was anſwered and reſolved by the Court, that ſuch a Releaſe will diſs 
charge the Rent, ts come foz this wozp (Demand) is the molt large and am⸗ 
ple wund in a Releaſe that may be, as, Littleton ſaith, and in Co. lib. 8, Al- 
thams caſe, and in Hoes caſe, Co. lib. 3. one was Bail foz the Defendant,the 
wozds wherof are conditionable, Scil.Si contigerit predict. defendent. debit & 
damna illa prefat.Quer. minime ſolvere, &c. Do that befoze Judment it is al- 
together incertain, and therfoze cannot be releaſed, but in the caſe at ths 
15ar he hath Jus ad rem, though not in re, as Crook Juſtice ſaid. 


The ſame Term in the ſame Court. 
Bret verſus Cumberland, 


N a Wilt of Covenant the caſe was thus: Queen Elizabeth by her Let- 
ters Patents made a Leaſe of certain Mills, rendrivg Rent, in which Leaſe 
were 


Bennet verſas 
Weſtbeck. 
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— 


were theſe woz ds, to wit, That the ſaid Leſſee his Executors, Adminiſtrators, 
and Aſſigns, ſhould from time to time repair the Mills, and ſo leave them at 
the end of the Term, the Leſſee aſſigns over his Term, the Queen alſo grants 
over the Reverſion, the firſt Leſſee dies, and the Grantee of the Reverſion 
brings a Writ of Covenant againſt his Executors ; In which caſe there were 
two points. 1. Whether theſe wozds- And the ſuid Leſſee his Executors, Ad- 
miniftrators, and Aſſigns, ſhall from time to time, &c. make a Covenant, or 
- 2. Whether (as this caſe is) it will lye againſt the Executors of the Le(- 
ce. 

As to the firlt point it was agreed that it is a Covenant, foz being by In- 
denture it is the weꝛds cf bath parties, and it is moze ſtrong being in the 
saſc of the Queen. | | 

Haughton laid, that 25 H. 8. Tit. Covenant, Covenant will lye againſt a 
Leſſee after aſſignment, but Debt lyeth not foz Rent after the Lelſlee hath 
accepted the Aſſignee foz his Tmant, and therfoze it ſeems that by the cx- 
pꝛeſſe wozys of the Covenant that the Action lies. 

Doderidge Juſtice contra, foz between the Queen and the Leſſee there is 
pzivity of Contrada, and alſo of Eſtate, ſo that the Nneen her Peirs and 
Succelſozs might have had an adion againſt the Lefſrc oʒ his Trecutozs, up⸗ 
on the p2ivity of Contrada; and where the LeN:c .Cigns over, the pzivity of 
Contract remains, but the p2tvi'y of Cſt.ite is gone to the Aſſignee, and 
now when the Queen grants over the Reveriion, the pztvity of Contract is 
utterly determined, wherby th: Acion of Covenant cannot be maintained 
againſt the firſt Leſſee, o: his Crecutoz*, who are moze remote: to which 
Mountague chief Juſtice agrecd, ſee 2 H. 4.6. 6 H. 4. I. and Co. lib. 3. Wal- 
kers caſe, and the Judgments there cited, Et adjournat or. 


ä — 


The ſame Term in the ſame Court. 
Bennet verſus Weſtbeck. 


—— — 


He Caſe was thus: Tenant for life, Remainder for life , Reverſion in 
T& he tn Remainder for life gives his Deed of Demiſe (with the aſſent 
of the firſt Tenant for life) upon the Land to a ſtranger in the abſence of the 
Leſſor, and ſaid, that he ſurreadred to him in Reverſion : And it was (aid, 
that this Surrender being witheut Decd was not good to him who was ab- 
ſent, and to confirm it, the caſe was put cut of 27 H.8. Where Mountague 
chief Juſtice ſaid, that if a Feoffment be made to four, and Livery is made 
to one in the abſence of the other, but in name of all, if it be by Decd this 
hall enure to all, but if it be without Deev, then only to him to whom the 
Livery was made: @o hire this Surrender doth mot enure to him in the Re- 
ver ſion. being abſent. . | | 

But Non allocatur, foz the ſole point now in queſtion, was, whether h: 
in Remainder fo2 life can ſurrender without Deed, and as to it this Rule 
was taken; viz. That that which cannot commence without Deed, cannot 
be granted without Deed, as a Rent, Reverſion, common Advowſon, &c. as 
19H.6,33.t4H 7. 3. 1. & 2.Ph.& Mar. 1 10.2 2. Aſſ Pl. 1 6. But in this cafe 
this ta effect by Livery and not by Deed, and therfoze might be determi⸗ 
ned without Deed. 

Mountague and Haughton agreed that it might be ſurrendzed without 
Deed, becauſe it had its beginning without Deed, but it could not be gran- 
fed over without Deed. 


n Doderidge 


— — — — — — — 


Whether Co- 
venant lics a- 
gainſt the Ex- 
ecutor cf a 
Leſſee attet 
aſſignment, 


Whether Te- 
nant for life 
in Remainder 
may ſur ten- 


det without 
Deed, 
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Doderidge Juſtice ſaid, that it conidnot be ſarrendzed without Deed, but 
he laid, that Tenant in poſſeſſfor may, oz Tenant foz lite, and he iu Re- 
mainder together may ſurtendet to him in the Reverſton, but this Maud tn⸗ 
nure as two ſeverall Hurrenvers, firſt of him in Remainder to the Tenant 
fozlife, and then by the Tenant to life to him in the Reverſtorn, 

Crook Juſtice agreed dolth Doderidge, foz the & ſtate of him in Poffeffion 
is an Eſtoppell to the Surrender, ſo that it could not be ſarrermzen without 
Deed. 


— —— 


* 4 — 
— 


The ſame Term in the ſame Court. 


— 
2 


Thurman ver/#s Cooper. 


'N an Ejectione firmæ bzought by John Thurman againff William Cooper. 
on the whole matter the caſe was thus: Lands were given to a man and 
woman (who afterwards inter- marry) and to their Heirs and Aſﬀpns, Yas 
bendum to them and to the Heirs of their two bodies engendered, the remain- 
der to them and the Survivor of them, with warranty to them and their 
Heirs and Aſſigns for ever. And the queſtion was what Eſtate this ſhall be: 
whether an Eltate-fail oz Fee-ſlmple ? oz a Fee · tati with a imple Erpe- 
ctant ? And it was ſaid that this ſhall be an Eftafe-tatl only, fv; the Haden- 
dum qualifies the generall wozds pzecedent, and with this agrees Perkins 35. 
b. and Co. lib. 8. x 5 4.b. Alchams caſe : But it was anſwered and reſolved by 
the whole Court, that this is a Fee-tail with a Fee-ftmple expectant ; and 
they obſerved theſe Kules. 

I. That every Deed ſhall be taken maſt Erong againſt him that made it. 

2. Chat every Deed ſhail he conſtrued acco2ding fo the intent of the ma- 
ker, ſo that all the parts may be etfeduall if they can and together with the 
Rules of Law, 40 E.3.5, Percy ſaith , that it is a Fee-ſimple, 21 H. 6. 7. 
that it is an Eſtate⸗taii with a Fee-fimple expectant, Dyer 160. and Plow. 
Paramore, and Y ardleys caſe, the Law ſhall make an ozder of wozds where 
there is no oder put by the parties; and tho words after the Remainder li- 
mited, art Tenendum de Capitalibus Domini feodi, 8c. anv therfoze it onght 
to be a Fee-ſtm ple, foz if it were a Fee-tail, be ſhould hold of the ZDonoz, 
it is in Co. lib. 6. Hir Joha Molins cafe, and other Books : And although ths 
Warranty cannot inlarge an Eſtate, yet this expzeſſes his intent to paſſe a 
Fee-mple, ano the Law ſhall mae a conftrucion that the Fee-tail hall 

cede, upon which the Fee-ſimple ſhall be erpectant,accozding to that which 
befoze ſaid, in Paramore and Yardleys caſe. 

Doderidge, If the Habendum had been to a ſtranger, the Pzemiſes had 
been but a Tail, as 7 H.4. foz otherwiſe the Hadendum ſhall be void: 
it Land be given to one and his Heirs (viz. In Tail) oz if the ſaid Dones 
dye without Jae of his body, this dad been but an Effate-tail only, becauſe 
it immediatly checks and confirms ihe PzemiſCes, to which Haughton as 
greed, Et adjournator. : | 


Ihe 


tft Hickes Coen in "= : 
87 we apts chan nber. * 
The ſame Term in the ſame Court. 
Powels Caſe. 
an Utfer-Bariffer , Ko Town- 
woth, bzought an e es, — * — Words, 


wozds ; The Defendant fappoſing that the Plaintiff had wronged bim inthe Ts fl. an 
Court of Plimoth, ſaid, 2 a Puritan Knave, 8 — lone @ bri- 18 
bing Kaave, a corrupted Knave, and that he would make him anſwer for that Nuae, a bri- 
which be had done in another 33 And - we Uerdic foz the Plaintiff, it % X-ve, « 
was now moved. ia, Mr eIbef An ald 1. not actionable, 4 bc 
3 not — bike his 1 he acquires his : 

And Mountague chief InfTice ſaid, that this wozd Bzibing doth not (im- 
e and therfuze this.wozd and all the 1 but 

Dfige, 


Dn me Wok 


— * 


The ame! Term in the 3 Court. 
Sir Baptiſt Hickes Caſe in the Star Chamber. 


Acts, to wit, 
Lfoz twelve pooz and 


Baptiſt Hickes having dene iber Wiews 
Se foumded at Camden in Gloceſterſhire, an 
impotent men and women, a had made in t ſame Town a new Bell tu⸗ 
nable to others, anew Pulpit, and adoꝛned it with a Cuſhion and Cloath, 


l in Middleſex, & Auſtin 
Se 2 c. ons Au 


pzivate malice 
8 


4 28 — 
22 refolved. bethe Court that 


. it, but Where a pti- 
rae vate Letter is 
this cake hrs it . — . op log if it Gould be ane q = ny as 


_—_ -q* would not only deter and diſcourage Sir Bapiiſt trum * 
ſuch good Acts, but other men alſo who are well diſpoſed in ſuch caſes ; 

— 4 th Arch-biſhop Loy nile 8 —ͤ— care oy 
ſ of co an Churc 2.0 1 r Fl 
— 3. To Juſtice in conflderatton of the ae things 
were the moze commendable in ir Terk becauſe he did them in his life 
time: Foz as Mountague chief Juſtice obſerved, they who do ſuch acts by 
their Will, do ſhew that they have no will ta do them, foz ab 2 keep 
their Goods any longer. And he onde toqk a diverſity 

concerns publike matter an they did, 93 ppivate in whi caſe i is 


. fold, that it twas the pinien of the I 2 22 
Treaſurers caſe, when ho yas Attoangy, that ſuch a pzivale 


1 40 N Bernard er 1 fas rabin and Tr a- Fulcher we 7 ſus 
Beale. dums (aſe. 9 Griffin. 


niſhable in this Court, and therupan he had inſtructions to exhibit an Infoz- 
mation, but the Lo Treaſurer Jacens iu extremis was content to pardon 
bum; and ſo it was reſolved between Wooton and Edwards: And Sir 
Francis Bacon Lozd Chinceclloz ſaid, that the reaſon why ſuch a p;ivate Let⸗ 
ter ſhall be puniſhed, is, becauſe that it in a manner cnfozccth the party to 
whom the Letter is dir eded to publiſh it to his friends to have their advice, . 
and foz fear that the other party would publiſh it, ſo that this compulſare 
publication ſhall be deemed a publication in the Delinquent ; and in this 
caſe the party was fined at 500 l. 


— — — 


— 


The ſame Term in the ſame Court. 


| Bernard verſus Beale, R 
Words A N Action upon the caſe was bzonght foz theſe wozvs; Viz. Thar the 
That the Plaintiff bad two Baſtards 36, years ago, upon the report wherof be 
Plaintiff had was in danger to have beendivorced : And it was reſolved that foz Defamas 
5 Baſtards tion there was no remedy but in the Sxirituall Ccurt, if he had no tempezall 
36,yea's hace 1cge ther by, and therfoze it is nat ſuſfictent to ground an Aalen to lap, that 
he was in danger to be divezced, but th.t he was De facto, divozced, oz that 

* wis to habe a pꝛeſent ment in marriage, as it is in Anne Devies caſe, Co. 

1 +4+ 


— — —_— 
— 


The ſame Term in the ſame Court. 
Brabin and Tradums ce. 


"1 +»! % 

He Caſe was, That the Church · wardens of D. bad uſed time out of mind 

T8 diſpofeand order all the Sears ofthe Church, wherupon they diſpoſed 

A Prohibiti- of a Seat to one, and tho Ordinary granted the ſame Seat to another and his 
on ſor a Seat Heirs, and excommunicated all others, who afterwards thould fic in the Seat, 
in the Church and a Prohibition was prayed and granted, for t his grant of a Seat to one and 
his Heirs is not good. for the Seat doth not belong to the perſon, but to the 

houſe, for otherwiſe when the perſon goes our of the Town to dwell in ano- 

ther place, yet he ſhall reggin the Sear, which is no reaſon,” and alſoiris ng 

reaſon to excommunicate all others that ſhould fir there, for ſuch grear pu- 

niſhments ſhould not be impoſed upon ſuch ſma'l Offenders, an Excommu- 

' nication being Traditio diabola. 


———— — — — — 


In the ſame Term in the ſame Court 
Fulcher verſus Griffin. 


A Parſon co- De Parſon of D. cobenanted with one of his Pariſhoners that he ſhould 
venant that pay nd Tithes, foꝛ which the Par iſboner covenanted to pay to the Par- 
his Pariſho- fn an annuall ſumm of money, aud afterwards the Tithes not being paid, 


note all rey the Parſon ſued dim in the Ceurt Chriſtian, and the other prayed a Pzohibi- 
no Tithes, * And it was agreed, that if no intereſt of Tithes paſſe but a bare Co- 


venant, 


The Ng nd 111 
Caſe. 5050 2 


. — — 1 
„ = ”—— — n 1 


Trinity 16. Jac. In the Kings Bench. 


| icipall caſt wa that a ma wade. Cary-ous 

rows, and the into grounds, and adjudged that 

it was nat actionable ; but it was lawfull foz any man fo'kill them upon his 

own ground; lo here, cc. 1 
Deng idge, It may be a hurt to the Common-wealth, bat not a publike 
Nuance, id that onght to be immediate, . | | 
IT. Jmmenlate it cannot be, fo; the of a Dove-coat- cannot in it 

ſell de a Puſance. | 

2. It is duc generall but particular fo the Reighbouring Inhabitants : 
And it bath been allowed of all ſides, that a man may habe a coat by 
1 O o preſcription! 


— —äö—ä—p—ä — — — 


Exceſſe of 
Dove- coats 
reſtrainable 
by the luſti- 
tes of Aſſiſe. 


Where tithes 
ſhall be paid 
for graſle of 

euch Horſes: 


* — — 


Richardſon verſus 
Cabell. 


pꝛeſcription, which cculd not be if it were a Nuſance; to which Mounta- 
gue agreed ; And it is lawfhil foz any man to kill the Doves upon his own 
Land, but they muſt be ware that they do it not againſt any Statute, foz 
Doves are pꝛeſet vod by many Statutes, as by the tatute of Wales, mabe in 
the time of E.1, and the Statute cf 18 E. 2. gives diredions that the killing 
of Doves (hall be pzeſented at the Leet: And the Statute cf 18 Eliz. ozdains 
that Doves (hall not be ſhot. | 

3. Yowever the Replevin lies fo; a fault in the pleading, foz the harm 
andnuſance which the Doves do is laid to be Per totam patriam, wheras it 
cught to be within the Pzecinct of the Leet; to which Mountague agreed. 

Crcok, A man hath pzoperty in the Doves only by the Poſſeſſion, foz be- 
ing at large, they are Nullius in bonis, and when they are in his poſſeCior, 
to wit, in the Dove · coat, they do no harm to any: and it was lately ruled 
in this Ccu-t, that a man cannot lay Leggs in the Kings high wap, although 
there be ſuffictcnt room foz Paſſengers, becauſe it is a wzong to have the 
bigh way ſtrained; ſo here a Pzeſcription ſh:uld not be good if it were a 
Nuſance, foz it is all one to erect a great 'Dove-coaf, oz a little one, fog a 
Nuſance Non recipit mapis aut minus: And Bolſtons caſe rather confirms 
then cncreaſeth my donbt, and ſo A agree with my 3B2ethzen. 

Mountague, A man hath Jus duplex in Doves. 1. Jus proprietatis, 2. Jus 
privilegii, oz they fly to and again, and (as Bracton ſatth) have Animum 
revertendi, and ſa have not cther things which are Ferox naturz ; And it is 
a good Argument that this matter was never queſtioned, foz it is without 
queſtion. Littleton ſaith in the caſe of Diſparagement, 2 1 E.3. 4. They of 
the Leet cught to enquire of ſuch things as have been enquirable, yet the ex- 
ceſſe therof is reſtrainable by the Juſtices of ACiſe. 

A Pꝛecipe lies of a Dove-coat, as s bythe Uerſe, Mich. Col. any 
Dower and Partition lies therof, which ſhews it tobe lawfall, and by the 
Bock of 17 E 4. 7. It ſeems that it is not lawfnll to take Doves: And as a 
man cannot pzeſcribe to do a Nuſance, ſo the R ing cannot licence one to do 
it: And therfoze J agree that Judgment ſhalt be given foz the Dove / coat. 


— —— — — — f— — 


The ſame Term in the ſame Court. 
Richardſon verſus Cabell. 


Ichardſon, being a Parſon, libelled againſt Cabell in the Spirituall 

Court foz Tithes, becauſe the ſaid Cabell being an Ann · kee per, took all 
the benefit of dis Paſture by putting in Gueſt Yozſes into his Paſture, 
wherupon Cabell pzayed a P2ohibition, and it was nat granted, foz it is 
Tithavle in this caſes: But if Cabell had taken a crop of Yay, and aſter- 
wards he had pat Gueſt Hozles into the Paſture, in that caſe it had not been 
Tithable, foz he had his Tithe bfoze, and therby it Could (cem that ſome 
Crop is not Tithable. 


The 


—  —— Ct. cr 
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Southern TY] 


How. 
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The ſame Term in the ſame Court. 


Southern verſus How, 


Alph Southern Plaintiff in an Action upon the Caſe againſt Robert 

How,ſhews foz his caſe, That the Defendant being a Goldſmith in Lon- 
don, and having Counterfeit Jewels, knowing them to be ceunterfeit, ſent 
William Saldock his Servant with them to the Plaintiff, being a Merchant 
in Barbary, to uſe him foz the ſale of the Jewels to the King of Barbary, and 
the Plaintiff therupon ſold them to the Ning of Barbary foz 800 J. and Sal- 
dock having received the ſaid money, went from thence ; -And the Jewels 
being afterwards diſcotered to be counterfeit, the Plaintiff was taken and 
enfozced by Impziſcument to make reſtitution of the money to the ſafe King. 
But it was ſaid by the Court, that the Uerdia did not pzove the caſe, foz it 
was found that the Deſcndant did not command his Ser vant to make uſe of 
the Plaintiff, noz to ſell to the ing, but gencral:y to anp: And that the 
Jewels were of ſome wozth, Scil.80 l. And it was agreed at the Bar, by Da- 
venport, that in this caſe the action well lies, foz the Paſter ſhall anſwer foz 
bis Scrvaat, Dyer 35 1. the Led Norths caſe, 5 E 4. 1. the Sheriff (hall be 
amerced foz the ili return of his 1Bailiff : And if A command my Servant to 
kill one, who commands another, in this caſe the Paſter ſhall not be puniſh- 
ed, but in Treſpaſſe all are pzincipals, and 2 H.4.18; If a Servant burns 
his Maſters houſe, wher be another hauſe is burnt, there the Maſter ſhall an- 
ſwer foz it, fog 14 H. 8.; 1. b. an Action upon the caſe lies where there is no 
other actton pzovived foz ſuch a thing, ſs that an action well lies in this caſe, 
and ſee Doctor and Student 137. in what caſe the aſter ſhall anſwer foz his 
Servant. 

Coventry &olicito2, to the contrary, fo2 it was lawfu! fo the Plaiatiff to 
command his Servant to ſell them, faz it was found by the Uerdic that the 
Jewels were cf ſome wozth and value, and he did not command him to ſell 
them fo2 moze then they were wozth, and 9 H.6.53.b. If the Paſter ſend 
his Servant into a Fair, oz Parket, to Perchandize foz him, the Paſter 
ſhall not ve puniſhed foz his fault. And in this cafe the command was not tg 
deal with the Plaintiff, oz to ſell to any one in particular, and foz it ſee 9 H. 
6. afozeſaid ; And if the Servant will cxceed the liwfull command of his 
Maſter, the Maſter ſhall not be puniſhed therfoze, but if the command be 
unlawfull it is otherwiſe, 11 E. 4.6, A man ſells cloath of ſuch a length, 
which pzoves to be ſhozt of the length, an action lies not without a Warran- 
ty, ſo Fitz,N,B,64.c. Foz Wine it᷑ it be warranted to be good, an adton lies 
if it be cozrupt. Il my 35:aſts go into ancther mans Soil, an acion lies a- 
gainſt me, but if my Ser vant dzive my Bzalt into another mans Soil, J 
ſhall not be puniſhed, foz he doth this of his own wzong , without any ſuch 
warrantfcom me, 13 H.7.b, And if whena man (ell a thing foz moze then 
it is wozth, an action would lye foz it, we ſhould never have an end of actions. 
And the action doth not lye fo2 another reaſon, becauſe it doth not appear that 
the King of Barbary did lawfully impziſon the Plaintiff, 26 H. S. 3. If a 
man makes a Leaſe, and covenants that he (hall not be diſfurbed, if a 
ſtranger diſturb him, an action lieth not againſt the Covenantoz, ſo here, 
8c, foz it ſeems it was Ex regali poteſtzte, and not in a lawfull manner,and 
ſo he concluded that the action will not lye, and ſo it was reſolved by the 
whole Ccurt. 

Mourngapue chief Juſtice, the Plaintiff is no party who ſhall have the 

action, 


Where a Ma- 
ſter ſhall be 
an{werable 
{or his Ser- 
vant, and 
where not. 
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Sir Henry 
( aſe. 


— — — 


A certior a 
granted into 
ales. 


A Plea not to 
be amended 
in another 
Term, with- 
out aſſent ct 
parties. 


Lamb 2 d 
Wooll inclu- 
ded in (mall 
Tithes, 


action but the Ning of Barbary, 2. The Uerdiais contrary to the Declara- 
tion, and Jewels are in value accoꝛding to the cſti mation, and therfoze 38 
Eliz. between Simſon and Sanders in the Star Chamber, it was reſolved that 
a man ſhall not be puniſhed foz Per jurp upon the valuation of Jewels. 

Doderidge ſatd, that 22 Eliz. an action upon the caſe was bzought in the 
Common Pleas by a Clothier, that wheras he had gained great reputation 
foz his making of his Cloath, by reaſon whercf he had great utterance to 
his great benefit, and pzofit, and that he uſed to ſet his mark to his Cloath, 
wherby it ſhould be known to be his Cloath : And another Clothier perceis 
ving it, uſed the ſame mark to his ill · made Cloath on purpole to deceive him, 
and it was reſolved that the Action did well lpe. 


The ſame Term in the ſame Court. 


Ps an Indictment of Barretry befoze the Juſtices of Wales, a Certio- 
rari was moved fo: to remove it into this Court: And it was ſaid at 
the Bar that it had not been ſeen from the time of E. I. that ſuch a Wait 
had been granted in the like caſe, and therfoze he collected that it onght not 
to be granted: But it was reſolved by the Court, that a Certiorari ſhould be 
granted, in regard it is in the kings caſe ; and by Haughton Juſtice, not- 
withſtanding the Statute Quod communia placita non ſequantur Curiam 
meam pet it is plain, that the Ring may ſue in what Court he will: And 
albeit this TW zit in ſuch a caſe ought not to be granted in caſe of a common 
atm, yet that is no reaſon but that it may be granted in the caſe of the 
ling, 


— 
— —_y- — — 


The ſame Term in the ſame Court. 


Sir Henry Glemhams Caſe. 


N a Quo warranto againſt Sir Henry Glembam fo2 uſing certain Liber⸗ 

ties, to which Sir Henry pleaded in Bar, and the Kings Aftozney reply- 
ed, and ſo this matter reſted three years, and then the Rings Attozney put 
in a new Replication, and jopned Iſſue upon other points: And it was mo⸗ 
ved fo2 the Defendant that he might put in a new Bar, in regard the Replis 
cation is altered, and nothing was entred, but all remained in paper : And 
it was agreed by the Court that the King Chill not be concluded but that he 
might put in his Replication at any time; And that the Jing cannot make 
a double Plea, foz the other party ſhall anſwer firſt to one, and then to the o⸗ 
ther: And the Court would not allow Sir Henry to make a new War in this 
caſe, without the aſſent of the Attozncy, who weuld by no means agree to 
it: And in caſe of a common perſon , this ſhall not be allowed without the 
aTent of parties. 


The ſame Term in the ſame Court. 


Nan Action of Trover and Converſion between one Nicholas 
and William Ward, it was agreed that tithe Lamb and Uooll was inclu⸗ 
ded within (mall Tithes: And Mountague ſaid, that a Uicaridge endowed 
might be appzopatated but not fo the parſon, to which Haughton and Dode- 
ridge agreed, 3 1 H.. Fitz.tit. Indicavit, is that ſuch a Uicaridge may be diſ⸗ 
ſolved: 


Blaxton werſus Dennis verſus Sir Arthur 
Heath. Mannaring and others, 
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ſolved: An appꝛopziation may be by the King ſole where he ts Patron, but 
there is no 1Bcok that it might be by the Patron ſole.Grindons caſe in Plow- 
den, and 17 E. 3. 39. An Appzopziation cannot be withont the Kings li⸗ 
cence. 


* 2 — 


The ſame Term in the ſame Court. 


Blaxton verſus Heath, 


Nan Action of Debt by Blaxton againſt Heath, the caſe was this. A man 
Tires of a term for twenty years, in right of his Wife, made a Leaſe for 
ten years, rendring rent to him, his Executors, and Aſſigns, and died. And 
the queſtion was whether the Wife ſhall have the rent after his death, or his 
Executors, and it was argued, that the wife ſhould n t have it, becauſe ſhe 
was in by a Title Pararaoyat ; as if there be two Joynt-tenants for life, the one 
makes a Leaſe for years rendring rent, and dies, the other ſhall not have the 
Rent, Dyer 167. and ſo of Joynt-tenants in ſee, Co. lib. 1,96. and Perkins 
accordingly : To which Mountague chief Juſtice agreed, foz he ſaid, it 
was but an extract of ten out of twenty, the remainder continuing as befsze; 
And Redditus is Reventus, a turning again, but it is otherwiſe of a Condi⸗ 
tion, which is anew Creature, of which the wife ſhall take no advantage. 

Crook Juſtice, This is a ſpeciall reſervation, and therfoze the Erecutoz 
ſhall have it, and not the wife, foz ſhe comes in Paramount, as in the caſs 
of Jopn-tenants : Haughton agreed therunto, and ſaid, that the Rent (hall 
be incident to him who yath the Reverſion under the Leſſoz, who is the Eres 
cutoz: And Mountague demanded of Hobert chief Juſtice of the Common 
Pleas, his opinion in this caſe, who agreed that the wife ſhall not have it. 


—I_— ———— — — — 


The ſame Term in the ſame Court. 
Dennis verſus Sir Arthur Mannaring, and others, 


I N the great caſe between Gabriel Dennis Plaintiff, in Treſpaſſe againſt 
Sir Arthur Mannaring and Brimblecomb, and others, the Uerdict was 
forumd foz the Defendants : And now it was mored in Arreſt of Judgment 
foz the Plaintiff, becauſe no Bail was entred foꝛ Brimblecomb one of the De- 
fendants, foꝛ every Defendant is ſuppoſed in Cuſtodia Mareſcalli, and in 
this caſe the Venire facias is awarded to try the Iſſue between the Plaintiff 
and Defendants, Where one of the Defendants is no party in Court : And 
Der jeant More put the caſe of the Lozd Chandoys and Sculler, and other De- 
fendants , where the Judgment in ſuch a caſe was reſclved to be erro- 


neous. 


Mountague, we ought Diſcernere per legem quid ſit juſtum, and here Brim- 
blecomb being no party in Court, no Uerdic could be given. 


Doderidge, J have ſeen in this Ceurt, where upon a Mzit of Erro 
bzogght in ſuch a caſe, we have — him to put in his Bail, * 
— d 


A Verdict is 
given in :. 
be tore any 
bail entted, 
not good. 


— — 


146 Hide verſus Talbot ver ſas Sir 
Whiſtler. ; Walter Lacen. 


ſheuld not take advantage of his own wzong and folly ; But becauſe that here 
no fraud appeared to be in the Plaintitf, he hall not be bound to and to the 
Uerdict : Haughton agreed, but Crook ſeemed to the contrary : But it was 
agreed, that if Brimblecomb had appeared at the Suit of any other, the ſame 
Term, it had been fuſficicnt: And theſe Books were cited to be in the point, 
32 H.6.2, 8 E. 4.5. 21 H. 6. 10. 


* 8 — — — — — 


— ᷓ . — — —— — 


The ſame Term in the ſame Court. 
Hide verſ#s Whiſtler. 


8 Illiam Hide made a Leaſe foz years of certain Lands to Whiſtler ] ex⸗ 
all Wood, cepting to the Lefſoz all his Mood and under · wood, Coppices and 
under- wood. Yedgerows ; and in a Replevin the queſtion was, whether the Soil hall paſſe 
Coppices and therbp:fc2 the Leſſee put his Beaſts into a Coppice, and the Leſſo2 diſtrained 
Hedgerows. them, wherupon,&c. And the woꝛds of the exception were farther, ſtanding, 
growing, and being in and upon the Pzemiſſes : And the Leſſee covenanted 
to make Fences, but if the Leſloʒ made new Coppices, that the Leſſee ſhould 
net make Fences about them. And it was ſaid, that a Coppice ſignifies a 
A Coppice, parcell of Land fenced fo2 the ſafegard of poung Trees. And it was ſatd foz 
what ic E. tze Plaintiff, that Pzemiſſes are Pre dimiſſa, and by theſe wozds, growing, 
and being in the Premiſſes, it ſhall be intended that the Soil did not paſſe, foz 
it is pꝛe⸗demiſed: But it was reſolved that the Seil it ſelf was excepted by 
the exception of the Wood and Coppice, 14 H.8.r. The Biſhopof Londons 
caſe, Co. lib. 5.Ives caſe, and lib.11.Lyfords caſe : And by the reſerving of a 
Coppice the Soil it ſelf is reſerved ; foz by Mountague , that which is re- 
ſerved is not demiſed, and ſo the Diſtreſſe well taken. Crook agreed, and 
he ſaid the difference was good between Mood and Trees, foz by the excep⸗ 
ting of Mood, the Soil it (clf is ercepted, otherwiſe of Trets: Haughton 
agreed that the @oil it ſelf is excepted in this caſe, and ſo it was adjudged, 


— 
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The ſame Term in the ſame Court. 
Talbot verſus Sir Walter Lacen. 


15 a Writ of Covenant bzought by Margaret Talbot againſt Sir Walter 

Lacen, upon a Leaſe made by the Plaintiff to the Defendant, of a Park, 

=_ e rhe Pre- gc, foz five pears, if ſhe ſhould live ſo long, in which the Leſſee covenants foz 

or. bim, his Executozs and Aſſigns, to keep the Pzemiſſes in good Reparations, 

end of the Andloto leave them at the end of the Term, and alſo to deliver to the Plains 

Term, tiff (upon notice given) four Bucks, and four Does in ſeaſon , during ths 
life of the Plaintiff, in every of the ſaid years: And aftcr the expiration of 
the afo2cſaid term of five years (hz bꝛought a W2it of Covenant, and aſſigns 
ed the bzeach, becauſe that in the end of the term he committed Mat, and 
becauſe that after the end of the term the Deferidant refuſed to deliver the 
Deer; And albeit the woꝛds of the delivery of the Deer are, during the life 
of the Plaintiff, pet they are alſo every of the afazeſaid years, and therfozeit 
was reſclved that ſhe ſhall not have them during her like in this caſe. 


Covenant to 


And 


— 


Havergall as * 
Hares Caſe. 


— — — — —— —  — 
- 


And foz the other point it was objected, that in Fine termini, was incertain, 
foz it may extend after the term, but Ad fi nem termini had been ſufficient, 
Old book of Entries, 169. foz when he covenants that at the end of the term, 
he would leave the Pzomiſſes in reparations, and Ad finem termini , he vid 
walt, this ought of neceſſity to be intended a bzeach of the Covenant, and 
therfoze it was adj udged that the action of Covenant well lies. 


—— 


— — — — — 


Mich 16. Jac. In the Kings Bench. 
Havergall and Hares Caſe. 


FP this Caſe (which ſee befoze, fol. t. b.) four points were obſerved, 

1. Whether Fiſher the ANignee of the Rent were ſuch a perſon who 
ſhall take benefit of the entry: : 

2. When 10 l. isonly in arrear, whether the Kent of 20 1. hall be ſaid 
in arrear ? 

3- Whether theſe advantages. which were firſt granted with the Rent 
may be granted oder: ' 

4. When the Wſe ſhall riſe, whether upon the firſt Indentare of the 
grant of the Rent, oz afterwards 2 Foz the caſe was, that the Grantee of 
the Rent of 20 1. covenanted by the ſame Indenture, that if the ſaid rent of 
20 l. were in arrear foz the ſpace of twenty daies after any day of payment, 
that ths Grantee ſhall diſtrain, and if there be not ſufficient diſtreſſe upon 
the Land, oz if there be a Reſcous, Replevin, oz Pound-bzeach, that then 
it ſhall be lawfull foz the Grantee and his Peirs to enter into the ſame Land, 
and to retain it untill he be ſatiffied : And the ſaid Rent was granted, 9 Jac. 
it was arrear, 11 Jac. the Fine foz the better aſſurance of the Kent was levi- 
ed 12 Jac. and 13 Jac. the Diſtreſſe was taken. 

There were four Cauſes which give an entry, and upon the Diſtrefſe and 
Replevin bzought the Aſſignee enters. As to the three firſt points, it was 
reſolved dy the whole Court, 

1. That Fiſher was ſuch an Allignee who ſhall take benefit of the Entry- 

2. When 10 l. is onl arrear, the Rent of 20 l. ſhall be ſaid ar rear, wher / 
upon there ſhall be a Title of Cntry. 

3+ That thcſe advantages granted with the Kent may be granted over. 

And as to the fourth point, it was holden by Mountague and Crook, that the 
Uſe riſeth upon the fir ſt Jndenture, and not upon the entry after the Reple- 
vin bzought, although the wozds are, chat then it wall be lawfull foz the 
Grantee and his Heirs to enter, wherby the uſe is only awaked, as it is in 
the pzincipall point in Shelleys caſe, and although a Fine is afterwards le- 
vied, pet the Wſe hall be dir eded by the oziginall Judenture, and therfoze 
6 Rich.2. A Feotfment is made to two and their Yeirs, and afterwards a 
Fine is levied upon it feꝛ further aſſurance, to the uſe of them and the Yeirs 
of one of them, yet it Gall go to the uſe of both, foz it hall be reſpected accoz- 
ding to the oziginal agreement, where there are divers aſſurances foz the per- 
feaing of one and the ſame thing, 16 E.3.tit. Age. A Daughter had a Scig- 
niozp by deſcent, a Tenancy Cſcheats, a Don is bozn, he (hall have the 
Land, ſee Sharoes caſe in 4 Mar. Dyer, and in Chadleighs caſe all looks to 
the oziginall agreement, and therfoze vartance of time ſhall not hinder the 
oziginall agreement, as 3 3. Aſſ. the @orvant infends to kill his Paſter, and 
afterwards the aſter puts him out of his Service, and then he kills him, 
this ſhall be petty Treaſon in the Hervmt, 28 H. 6. Two are bound in a 

Bond 


Before fol.1,b 


"I 


148 TI? Tg and 
( aſe. Owen. 


Bond at ſeverall times, and pet he ſhall declare againſt both, as upon the 
fi{ delivery, 11 H. 7. it is adjudged, that if a Deed be delivered by an Jn- 
fant, and afterwards it is again delivered when he comes of full age: And 
ſee Mallories cafe, Finches caſe, and Boraſtons caſe, Nunc & tunc & quando, 
are 4 demonſtration of the time, and not of the matter, and ſo they concluved 
that the Uſe (hall riſe upon the fic Indenture, and not upon the Fine oz 
RKeplovin bzought; but Doderidge and Haughcon Juſtices contra. 


- 
— —_ — —— 


Trin. 17. Jac. In the Kings Bench. 
Silveſters Caſe. 


Ohn Silveſter pzomiſed to John B. that if he would marry his Daughter, 
J that he weuld give with her a Childs part, and that at the time of his 
death he would give to her as much as toany of his Thildzen , ercepting his 
eldeſt don, and afterwards he made his Trecutozs and died: I. B. bzcuxht 
an action upon the caſe againſt the Executoꝛs upon this P;oyniſe,and ſhewed 
that the Executoz had not given him a Childs part, and that ſuch a younger 
Son of the Teſtatozs hada 100 1. given him: And it was reſolved by the 
Court that the pzomiſe of a Thilvs part is altogether incertain, but being ſo 
much as any of his Childzen had, and then ſhewing that the younger Don had 
a 100 |. this was certain enough, and therupon Judgment was given foz the 
Plaintiff. 


* 


The ſame Term in the ſame Court. 


Godfrey and Owen. 


Words. n Godfrey was Plaintiff in an acien upon the caſe foz 
He is a very Woꝛds againſt Owen Defendant, and the wozds were theſe , to wit, He 
Varlet, and is à very Varlet, and ſeeks to ſuppreſſe his Bro hers Will, he makes ſhew of 
- ed es Religion, but he is a very Hypocrite ; And the wozds were ſpcken of a Pers 
lac Chant, to one who gave him much credite in his Trade, 
Mountague chief Juſtice ſaid, that the wozds which are actionable in ſach 
a caſe ought to touch the Plaintiff in his P2zofeſſion, which theſe do not do, 
Et relata ad perſonam intelligi debent ſecundum conditionem perſonæ, fo in 
the ſuppꝛelling ofhis B2zothers Mill the caſe might be ſuch that he might 
woll do it, ſoꝛ perhaps there may be an after Mill made; And foz calling 
him Yyxocri:e lies not in the conuſance of the Commen Law, foz GOD 
only can judge cf the heart of man, and therfoze theſe wozds do not touch the 
Plaintiff as he is a Perchant. 
Doderidge Juftice, UWozds cught to tend ſome way to the ruine of the 
party, 02 otherwiſe they are not actionable ; and Judgment was given, Quod 
quere nil capiat per billam. 


Mich, 


Sir John Bingleys 
(aſe. 


— — 


— 


— — — 


Mich. 19. Jac. In the Star Chamber. 
Sis John Bingleys Caſe. 


N Sir John Bingleys caſe in the Star Chamber, it was reſolved by the 


two chief Juſtices, Mountague and Hobart, and agreed by the Load. Veru- 
jam Lozd Chancelloz, and Sir Edward Coke, that if an Jnfezmaticn be £x- 
hibited there which begins with divers particular miſdemeancurs, and con- 
ciude in the aener all that, 1. Che matter included in the generall charge 
cught to be Ejuſdem generis. 2. They cuzht to exceed the particulars ex⸗ 
pꝛeſſed in number. 3. They ought not to be greater oz moze capitall ; wher⸗ 
upon Mountague cited the Statute which ſpeaks of Deans and cther Spiri- 
tuall perſons, upon which it hath been reſolved that Biſhops are not within 
it, foz they are of a higher degree, and the p2incipall reaſcn cf theſe rules 
was, becauſe that a man cannot peſſibly make a defence, becauſe he -knews 
not what will vs objeded againſt dim; and upon this Sir John Bingley was 
diſcharged at this time fo2 the molt tranſcendent Offence that was objeded 
againſt him, ro wit, concerning Captain Baugh, and other Pirates to whom 
the King of his grace and bounty had given 2co l. to make them Lopall Sub- 
jects ; But Dir John Bingley, Colore offici, had defrauded. them of almoſt 
all of it, foz the want wherot ſoms of them died miſerably, and the reſt be- 
came Pirates again. But Sir John Bingley made many pꝛoteſtations of bis 
innocencc in this m..tter. . 

And it was holden alſo that one might be an Otkicer of his cwn wong, 
as their might be an Executoz of his own w2ong : And this was Sir John 
Bingleys caſc ſoz ſomthing in the infozmation, foz he committed Extoztion, 
Colore officii, 


The ſame Term in the Star Chamber. 


He Attezney⸗gencrall put in an Inka mation againſt divers Dutch 
Mert hante, foz ruying and tranſpozting of many great ſumms of Gold 
and Hilver Bullion. 

Aud it was (ud by the Court that divers Statutes bad been made foz 
rcd2clle of this milchicf, as the Statute of 5 R. 2. the Oſkfenders wherct 
cught to fozfrit all they may: and by ancther Statute in 17 E. 4. this D;- 
fence was made Felony to continue foz ſeven years : But the Court would 
not now puniſh them upon any Statute, fez it was an offence at common 
Law, and therfc;e puniſhable in this Court. 

Aud fir Edward Coke ſaid, that if any be to be puniſht upon a penal @fa- 
tute, it cught to be within two oz three pears at leaſt after the offence com- 
mitted, f:2 the Anfoʒ mer hath but a year to ſue, and the King two years foz 
the molt part. F 

The Statutes of 37 E.z.and 5 E. 6. Pꝛohibite the buying of Coin, and 
that it is ſo at the Common Law, ſee 21 E. 3.60. aud Plow.2 15. and not on⸗ 
ly he that bupes but he that ſels alſo eſtends in it, fo2 it is a Pzerogative onlp 
belonging tothe Ring, and it is his Cota, and none can put a value upon it 
but hi mſelf. which is a Flower of his Crown. f 

Hobart chief Juſtice of the Common Pleas, as one ſhall be puniſhed foz in- 
groſſing any Commodity. a Fortiori, one ſhall be puniſhed foz ingroſſing and 
buying of a great quantity of monez, all other Commodities being thereby 

A q ingrofſed, 
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Words, 
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upon Felony, 
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verſed. 


Imparlance, 


A Subject 
cannot have 
a Foreſt. 
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Serle wear? FTheKing gan 
Mander. 5 Briggs. 


ingreſſed, foꝛ money is the Piſtreſſe of commerce : Pecunia eſt rerum omnium 
vendendarum menſura, Bracton 117. 18 E.3.Hollinghead 209.50 E. 3. Rot. 
pat. Memb. 7. And fy tranſpaztatian, 17 E. 3. & 19 E. 3. Rot. Pat. 24. De 
monetis non tranſportandis, 19 R. 2. Rot. Pat. The Dutches of 

obtained licence to melt Coin to make Plate. And divers of the Defendants 
were within the ings generall pardon, but in as much as they pleaded it 
in their Rejoynder, and nat in their anſwer (as it 2nght to be) the Court o⸗ 
ver / ruled their Plea, ſo that they could have no advantage therby. Bat in 8s 
much as they were ſtrangers, and not conuſant of our Laws, and relped only 
upon their Counſell, the Court had con ſttecatton therof in their cenſure. 


— 


— — 


— 


Hillary, 17 Jac. In the Kings Bench. 
Serle ver/us Mander. 


Erle bz:ught an action upon the caſe againſt Mahder faz theſe woꝛds, to 

wif,” I arreſt you upon Felony, and after Uervic fo the Plaintiff, it was 
moved in Arreſt of Judgment by Richardſon that the woʒos were nat adiona⸗ 
ble, foz he doth not ſay, that the Plaintiff had committed Felony ; But it 
was reſclved by the Court, and ſo adjudged that the adion Ueth, 


The ſame Term in the ſame Court. 


A Judgment was obtained againſt one of the Servants of the Lozd Hay, 
XR. Viſcount Doncafter,when he was AmbaCadsz in Bohemia, and attends 


ing upon him there: And this matter being diſcloſed to the Court by the 


Counſell of the Defendant, they would not iuffer the Plaintiff to have exetu⸗ 
tion upon the laid Judgment, but owered the Plaintiff to declare De novo, 
to which the Defendant ſhould pzeſently ant wer. 


Memorand. It was ſaid to be againſt the courſe of the Court, to have an 
Imparlance befoze the Declaration entred. 


The ſame Term in the ſame Court. 
The King again Briggs. 


A Quo warranto was bzcught by the King againſt Briggs, foz exerciſing 
of certain P2:vileTges, who julkified by virtue of a Fozeſt granted 
to him : And by Bridgeman, this is the firſt Quo warranto which he knew 
that hd been bzought againſt ang Subjen fo a Feit, foz a Subject cannot 
dave a Fozeſt, but he map have a Chaſe, which peradventure may paſſes uns 
der the name of a Fczeſt. And there are divers incidents to a Fozeſt 
which a Subject cannot uſe noz have; there ought to be a Juſtice of a F9- 
reſt which a @nbject cannot have, and ſuch a Juſtice ought to be a man of 
geeat Diznity. 2. There aught to be Uerderoꝛs who are Judges alſo, and 
by 34 E. 1. Ordinatio Forreſtæ ought to be by Wait, but a @ubjen cannot as 
ward a Mit. Alſo there are three Courts incident to a Fozeſt. 

1. A Court of Attachments which may be without Werverozs. 

2. The Swanimate Court. 3- The 


Sir William Webb ver ſas 
Paternoſter. 8 
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3. The Juſtice ſeat, and this appeareth in 1. E. 3. cap. 8. 21 E. 4. cap. 8: 
But by thc Statute of 27 H. 8. cap. 7. There are ſome other incidents to a 
Kozeſt. 2. Admits that a Subied may have a Fzclt, pet it fails in this 
caſe, be cauſe he hath Gown the excmplification and not the Letters Patents, 
and ſee Co. lib. 5, Pains caſe, that neither an cremplification, oz conſtat, are 
pleadable at Common Law, and Co. lib. 10, Dr. Leyfeilds caſe, 


— — — — — 


The ſame Term in the ſame Court. 


8:r William Webb ver/xs Paternoſter. 


TB caſe was this; Sir William Plummer licenſed Sir Milliam Wcbb 
to lay his Hay upon the Land of the (aid Sir William Plummer untill 
he could conveniently ſell it, and then Sir William Plummer did make a 
Leaſe of the Land to Paternoſter, who put in his Catte ll and they eat up the 
Hay: And it was two years between the licenſe and the putting in of the 
Cactell, and yet Sir Witliam Webb brought an action of Treſpaſſe a guunſt 
Paterneftcr tor this. 

Mountague chief Jnſtice: 1. This is an Intereſt which chargeth the 
Land into whoſoever hands it come s, and Webb ſhall have a te aſonable and 
convenient ti me to ſell his Map. 2. The Leſſee ought to give notice to 
Sir William Webb of the Leaſe befoze hs onght to put in his Cattcll ; to 
which H»ughton Juſtice agreed in both points: But Doderidge Juſtice ſaid, 
that ir William Webb had no certain time by this licenſe, yet he concei⸗ 
ved that he vught to have notice: But if was reſclved that the Plaintiff had 
a convenient time (to wit, two years) fcz the removing of bis Yay, and 
therfoze Judgment was given ag iuſt dim. But admit that there had not 
been a convenient time, yet the Court was of opinion that the Plaintiff 
ought to hade incloſsd the Land at his perill, foz the pzeſervation cf his Pap: 
And it was agreed that a liccnſs is ccuntermandable, althcugh it be concer- 
ning pꝛolit oz pleaſure, unleſſe there be a certain time in the licenſe, as if 
I licenſe one tv dig Clay in my Land, this is evocable, and may be counter- 
manded altheugh it be in point of pzefif, which is a trongec caſe then a licenſe 
of pleaſure, ſeg 13 H. 7. The Dutches of Suffolks caſe faz a licenſe. 


The ſame Term in the ſame Court. 


Ibill Weſterman bzought an action upon the caſc againſt Everſall, and had 


Judgment: and in the entry of the Judgment (he was named Iſabell, 1 : 


Aſſ. and 3. Aſſ. A Fine was levied by Sibill, when her name was Iſabell, and 
it was not good, foz it deth not appear to be the ſame party ; ſo in the caſe at 
the Bar: And faz this the Judgment was reverſed. 


The ſame Term in the ſame Court. 


| + — as Executoꝛ of bzonght an action up the cafe againſt Che- 
ſer, becauſe the Defendant made requeſt to the Teſtato: of the Plaintiff 
tu bay foz him certain ſilk @tuffs fo; Apparrel , and to make him a Cloak; 
the Dcfendant pleaded that he was within age, and George Crook ſaid, that 
the Defendant ſhould not be charged, becauſe it is not ſhelun that the Appar- 


rell was faz the Jafant himſelf, but he was over / culed in this, fo; it is (ulfi- 
eicntly 
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cicntly exp2cſſed to be foz him. And it was agreed by the Court, that it ought 
to be ſhewn that it was Pro neceſſirio veſtitu, and it onght to be ſuitable to 
bis calling, and (as Doderidge ſaid) that there was a caſe adjudged in this 
Court between Stone 4 Wichipole, that where Withipole had taken of Stone 
certain Stuffs foz Apparrel, being within age, and atterwards he pzomiſed 
payment if he would fozbeare him ſome time, and the Aſſumpſic adjudged 
not g20d, becauſe he was not liable foz the Debt at firſt foz the reaſon afozc- 
ſaid. 


Trin. 17. Jac. In the Common Bench. 
| Gilbert de Hoptons Caſe. 


N action upen the caſe was bzought fo2 theſe wozds, viz. Thou art a 

Theef and haft ftoln my Furze: And after Uerdia foz the Plaintiff, it 

was moved in Arrelt of Jnogment, th.t theſe wozos were not a&iona- 
ble: But it wis ſatd on the other ſive, that to ſip, thou art a Theef, is actio- 
nable, and the ſubſequent wozrs are in the Copulative, and enure as a confir- 
mation of the pꝛecedent woꝛds: But if it had been foz, Thou haſt ftola my 
Furze, this had been in explanation of the pzecedent wozos, and therfoze in 
that caſe the action would not have been: And it was anſwered and reſolved 
by the Court that the wozd (and) in ſome caſes ſhall be taken as the wozd 
(for) and ſo it ſhall be in this caſe, and therfoze adzuvged that the action lies. 


Mich. 22. Jac. In the Star Chamber. 


Wo men came Ore tenus into the Star Chamber, fe2 Realing of the 

Kings Deer, and were fined a 100 l. a peece, and thzce pears Jmpziſons 
ment, unleſſe it would pleaſe he King to rcicaſe them ſooner, and befoze 
they thould be releaſed of their Impziſonment to be bound to their good be⸗ 
hiviour : And it was obſcrved by the Attoznep⸗generall that the offence 
was the greater, in regard that the King had but one darling pleaſare, and 
yet they would offend him in that: And it was ſaid by ſeme of the Court 
that it was a great folly and madnefe in the Defendants to hazard them - 
ſclves in ſuch a manner foz a thing of ſo ſmall value as a Deer was. The 
Lo2d P2cfivent ſaid, that Mr. Attoꝛneꝝ was the beſt Keeper the King had of 
his Parks, in regard he bzings the Difenders into this Ccurt to be puniſhed: 
Che Lozd Keeper laid, that the Defendants in ſuch a caſe being bzought Ore 


tenus re not allowed to ſpeak by their Connſell, and pet theſe men have had 


their Connſcll, but it was Peters Counſellozs, meaning, their ſorow and 
contr it ion at the Bar, which much moved hi m, ſo that if his vote might pꝛe⸗ 
vail he weuld ſet but 201. fine upon them. 


In the ſame Term in the ſame Court. 


Te: Lozd Morley and Sir Richard Mollineax being beyond Sex, their 
Dollicitoz in their names exbibited a ſcandalous Bill in the Star Cham- 
ber againſt ths Biſhop of Chichiſter, and after their return this continued 
ſo foʒ thzee ycars, without any diſclaiming therof by them, and now tho mat⸗ 


ter 


Lewes werſus? ; Bowyer verſus 
Jeoffreys. & River, 


— — — — — - — — _— 


ter being queſtioned, they ſaid, that it was not done with their pzivity : But 
becanſe they had not diſclaimed the Fad befoze, they were fined a 100 l. to 
the King, and a 100 l. to the Biſhop foz Damages, and the Bill was to 
be taken cf the File. 


— — ——— 


The ſame Term in the ſame Court. 


Lewes Plaintiff verſus Jeoftreys, and others Defendants. 


T* Plaintiffs Brother had been a ®nitoz to a woman, which matter pꝛo⸗ 
ceeded to a Toatrac, and afterwards the Defendant Jeoffreys hapned to 
be a Saito to her alſo, wherupon (being Rivalls) they fell ont, and the 
Plaintiffs B2other called the Defendant Jackanapes, whtch was taken very 
ill by the Defendant (being a Juſtice of Peace in the Ccunty of Worceſter, 
and the cthcr being but a mean man in reſpect of him) lo thet be told him 
that if he would meet him on Yozle-vack he would fight with him: after⸗ 
wards one of the Sams of the Defendant went to the laid Bzother (being 
upon his own Land, and gave him a moztall wound, wherupon a friend on 
the behalt ol the party wounded, came to the Defendant (being a Juſtice of 
Peace) and bzcught him a peece of his Skull, to the end that his Don ſhould 
be fozth coming at the next Aſſiſes, declaring to him the danger of death the 
man was in; wherupen the Defendant teck a Recogniſance of 10 l. of his 
Son and of his ſureties of 5 |. a peece to anſwer this at the next Aſiſe ; And 
in th mean time the party died of the ſaid wound, and the Son did not ap- 
pear at the Aſſiſes, and the Judges of Aſſiſe fined the Defendant 100 1. fog 
taking ſuch lender ſecurity fo2 the appearance of his Don, which was paid, 
and pet not withſtanding the Defendant was fined 200]. moze foz this offence 
and alſo'209 l. foz his miſdemeano in his challenge, albeit the Defendant 
was of the age of 63 pears, and ſo it ſeems that he intended to fight with him. 
But he being a Jultice of Peace (who is Conſervator pacis) he did againſt 
his cath to do any thing which may tend to the bꝛeach of the Peace. 

And fcz the other matter it was ſaid by the Ceurt, that the Defendant be⸗ 
ing Father to the cffendoz, it had been better fo bim to have referred this 
matter to ant ther Juſtice of Peate, oꝛ at leaſt to have had the aſſiſtance of an- 
other: And the party being in ſuch great danger of death, his ſon was not 
bailable. 


Hillary 1. Car. In the Kings Bench. 
Bowyer verſus Rivet, 


e caſe was thus; Sir William Bowyer 1 2. Jac. recovered againſt Sir 
Thomas River in an Action of debt, Sir William made his wife his Ex⸗ 
etutrix and died, the wife made Bowyer her Cxecutoz and died; then Sir 
Thomas Rivet died, Bowyer b:ought a Scire facias to have execution upon the 
Jugment againſt Sir Thomas River the pcunger, as Meir apparant to the 
Land to him dcſcenved from Sir Thomas Rivet, who pleaded Riens per 
deſcent from Sir Thomas Rivet, and it was found that he had two acres 
and a half cf Land by diſcent; and it was pꝛayed by Goldſmith, that Judge 
mont migyt be given againſt Hir Thomas Rivet generally, foz he ſaid, 
that this falſe Plca ſhall charge him —_ own Lands , and cited Plowdea 
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430. where in debt againſt an Heir, upon his falſe lea. his own Lands ſhall 
become liable to the debt, and Co. lib. 3.11, b. @ir William Herberts caſe, 
where the caſe was upon a Scire facias againſt the Heir, as it is in this caſe. 

But on the other part it was argued by Richardſon the Kings Serjeant, 
Banks, and all the Juſticts, that Execution (all be awarded in no other 
manner againſt the Heir then it ſheuld be a gainſt his Anceſtoz,oz other Pur- 
chaſoz, to wit, of a popety of that 1 be had by diſcent, foz as much as 
in this caſe he cannot ve to this purpoſe charged as Meir, but he ought to 
be charged as Ter-tenant and as a Purchaſoz, and a Purchaſoz ſhall never 
hurt himſelf bat his falſe Plea. 

And Banks ar gued, that the Heir in this caſe is charged as a Purchaſoz, and 
the falſe Plca of a Purchaſoz ſhall never charge himſelf, 33 E. 3. Fitz. Exe⸗ 
cution, 162. and 6 E 3.15. and that in this caſe he is charged as Tet / tenant 
appears by three reaſon. 

1. Debt will not lye againſt an Heir, but where he is bound as Heir, but 
in this caſe Execution is to be ſued againſt him as another Ter-tenant, Dy- 
er271.11E.3.15.andin 27 H. 6. Execution 135. and Co. lib. 3. 12. b. Chat 
in Judgment upon Debt oz Recogniſance the Heir is charged and Executi⸗ 
on (hall be ſued againſt him as Ter-tenant. 

2. There is not any lien as Heir, faz the Judgment doth not mention the 
Heir, and therfoze he cannot be charged unlefſe he be expzeſly bound, and in 
the Recozd of the Recovery, it doth not appear that the firſt lien ſhall bind 
the Heir, fez he declares that he bound himſelf, and not that he bound himſelf 
and his Beirs. 

3- If the Heir were bonnd in the Obligation ſo that he were once bound as 
Meir, pet the Judgment deter mines the ſpecialty, ſo that now he is not 
bound, and in the Judgment the Meir is not mentioned, as in 10 H. 4. 21. 
24. If an Abbot contract to the uſe of the houſe withcut conſent of the Co⸗ 
vent, this hall bind if he dies, but if he takes an Obligation of the Abbot and 
then he dies, this (hall not bind the houſe, foz the Contract is determined by 
the Obligation, and this is the reaſon that in the time of E. 3. in arecovery 
upon debt the Obligation was cancelled. 

4+ Yere he cannot be charged as Yeir, fo2 it appeareth by the Recozd 
that his Father is living, foz it is bzought again him as Heir apparant, 
which he cannet be but daring the life of his Father. 

And as to the objection, that in this caſe he (ball have his age, and therfoze 
ſhall be charged as Heir, Non ſequitur, foz if execution be ſued againſt the 
Heir of a Purchaſoz, he ſhall have his age, and pet he is not Heir, neither can 
charged as Heir to the Conuſoz ; But becauſe it is a rule in Law, that the 
Heir which bath by diſcent ſhall not anſwer where his Inheritance map be 
charged during his Nonage. | 

Whitlock to the ſeme intent, becauſe the Heir is not charged here as Heir 
but as Ter /tenant, wherby his falſe Plea ſhall not hurt him, with which 
Jones alſo agreed, and ſaid, that he here conſidered three things. ' 

1. That the lien of the Anceſtoz binds the Heir. 

2. Yow the Heir (hill behave himſelf in pleading. 

3. Our point in queſtion. Foz the firſt there are two things requiſite to 
bind one as Heir. 1. A lien expꝛeſle, foz if one bind himſelf and not his 
Year, this ſhall not bind his Heir in any caſe. 2. A diſcent of Inheritance, 
fo2 without this he ſhall not be beund by the ad of his Anceſtoz, and he is 
bound no longerthen Allets dilcend, foz he alien befoze the Mzit purchaſed 
the lien is gone. 2. Ye ought to behave himſelf truly and plgad truly, and 
ronielle the aſlets diſcended to him, when debt is bꝛought againft him as heir, 
otherwiſe his own Lands ſhall be charged with the debt, as it is in Pepys 

taſe in Plow,Com, But where it is ſaid tn Pepys caſc; that upon a Nibil dicit, 
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62 Non ſum inf ormatum, &c .If the Judgment paſſe upon them, that it ſhall be 
generall ; Jam not of that opinion, foz the common experience of the Courts 
ts, that ſuch a generall Judgment ſhall not be given againſt the Heir; unlele 
it be upon a falſe plea pleaded, with which agrees Lawſons caſe, Dyer 81. 
and Henninghams caſe, Dyer 344. where the Judgment pal ed by Nihil dicit, 
ſo that the ſaying in Plow. 440. a. that what way ſoever the Heir be condem- 
nes in debt, if he do not conte ſle the Aſets,8&c.that it ſhall be his pzoper debt, 

is not now taken foz Law, 

And I alſo hold, that if the Heir plead falfly, and there is fonnd moze Af- Where upon 
lets, that pet it is in the clection of the Platntiff to char ge him and to take 2 talſc plea by 
crecution of the Alets only, oz to take an Elegit of all his Land, and he is in Herr, the 
nat bound to take an Eleęit of all his Land in tgis caſe, fo2 otherwiſe this in- 1 — 
tombeuiente may ariſe : It the Heit hath a 109. acres by diſcent, and two e Aden 1 
by pur chaſe, if upon the falſe Plea of the Yeir the Plaintiff cannot have any execution or 
other cxccution but an Eligit of the Poyecty of his Lands, then he by this is 2"#egir of al! 
pzcezuvicey, fo: otherwiſe ye might have ali he Allets in crecuticn, and 0 his Land. 
the Heir by this way ſhall take advantage ef his falſe plea. 3. Ye held as 
Whielock befc2e, and fc; the ſame reaſon Doderidge Juſtice : Pow the 
Heir (ill be b nad by the ac cf his Father, is wo;thy of conſideration, upon 
which Prima facie the Books ſeem to diſagree, but being well conſidered, ac⸗ 
cod with cxcellent harmony. J have conſioc red this caſe, it was moved at 
Reading Term, and becauſe my Notes are not here, J will ſpeak moze brief- 
ly, and will conüũder, 

x. w an Heir ſhill be charged upon the Obligation of his Father 2 and 
as to ti t in debt ag unſt an Heir, he is charged as Heir, ſo that at this dap 
it is taken as his pz5per debt, wher be the Wait is in the Debet and Detinet, How an Heir 
bat in the Detinet only againſt Executozs: But in fozmer time from the hall be char- 
18.cf Ed. 2. till 7 H.. if an Exetutoʒ had Aﬀets,the Heir was not chargable, ed upon che 
batin 7 H.. the Law changed in this point, foz now it is accounted his 1 of 
own de bt, and debt will lye againſt his Crecutoz, as it is ſaid in Plow; 2 
Com: and ſv againſt the Yeirs of the Heir to many generations, albeit 
of thts Plowden makes a doubt, and his plea that he had nothing at the day of 
the Wit pur cheled, noz ever after, is good, foz if he alien the Aſſets he is 
diſchat ged of the debt, in regard he is not to wait the action of the Obligee. 

2. The Meir ſhali be ch ged upon oz Rec egniſance. not as Meir, but as 
Ter ⸗tenant, foz be is not baund in the Recogntſance, but only the Conuſoꝛ 
grant that the debt ſhall bs levied of all his Lands and Tenements, but not 
againſt his eirs. And here he is not mcerly as Ter-tenant, foꝛ he (hall not 
d. be contribution ag viſt her Ter⸗tenants, but only againſt thole wbo are 
Veirs as himſelf is. but to all other intents he is Ter /tenant, and ſo charged, Why an Heir 
as 32 E. 3. and 27 H. G. are. | bs 4 

3. That upon a Judgment (as our caſe is) the Heir ſhall be charged as wk be +. 
Ter: ten ant and nat otherwiſe : The Bok which hath been cited, viz 33 ſold che atſers, 
E.3. Exccut!on 162. is expzeſſe in the point; the bzoken years of Firzher- 
bert are cbſturely tepezted, but by comparing of caſes it will appear to be 
dur caſe cxyrcfly. | 
4. Cat albeit an Heir ſhall be charged upon the Obligation of his Ance⸗ 
ſteꝛ, where he is particularly bound, vet upon his falſe plea no execution 
all be but upon the aſſets ; Do it ſeems to me that in the pzincipall cale t 
Judgment ll be ſpectall, and it ſeems to be a very plain caſe. 
Crew chief Juſtice agreed, and in his argument he aſfirmed what Jones 
ſid, that a generall Judgment ſhall not be given againſt the Heir, it he do 
not plead falfly that he hath no Aſſets, and not apon Nihil dicic : And ſo 
Judgment was given that the Platutiff ſhall have Execution of the Boycty 
cf the Lands diſcended to the Defendant ; and ſo note the diverſity of debt a- 
g unſt the Meir, end Scire facias aguinlt the Meir. Dickenſon 
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Dickenſon verſus Greenhow , Hill. 1. Car. In the Kings Bench, 
Intr. Hill. 10. Jac. Rot. 189. 


N an Attachment upon a Pꝛobibition, the Plaintiff declared that where 
Lieber the laſt Abbot of Cokerſham in Lancaſhire , was ſeiſed in Fee of 
three acres of Land, parcel of his Monaſtery , and that the Abbot and his 
Com-monks, and all the Pꝛedeceſſoꝛs of the Abbet were time ont of mind of 
the ozder and rule of Prxmonſtratenſcs,andthit the oꝛder of Præmonſtratenſes, 
and all Monks therof, were time cut cf mind diſcharged of payment of tithes 
fo2 their Lands and Tenements, Quamdiu manibus propriis aut ſumptubus 
excol.bant, And that the ſaid Abbot and all his Pzedecelſozs time out of 
mind had holden the ſaid three acres diſcharged of payment of Tithes, Quam- 
diu &c. and ſo held them untill the diſſoluticn of the Monaſtery, and ſhew the 
ſur render to H. 8. and the Statute cf 31 H. 8 by fozce wherof H. S. was ſeiſed 
aud held them diſcharged, and from him derive them is E. G. and from E. G. 
to Queen Mary, and from her to Qucen Elizabeth, and from her in the 42. 
year of her Naign to Wagſtaft, and from him by mcan convepances to Dick- 
enſon the Plaintiff, Quorum pretextu he was ſeiſed, and enjoped them in 
propria manurantia, and ſhe w the Statutc of 2 E. 6, cap. 15. wherby it is e⸗ 
naged that Tithes ſhall be paid as uſnally they were. & c. Quorum pretextu, 
the Plaintiff held the three acres diſcharged of Tithes, and that notwith⸗ 
{andiag;aad againſt the Pꝛohibition, the Defendant did dzgw him into Plea 
foz them in Ccurt Chriſtian, and the Judge therof held plea, and the De⸗ 
fendant did there pꝛeſecute, him to the diſinheriſon of the Crown: And upon 
this the Defendant demurred, and pzayed a conſultation. Aud Sir John 
Davies the Kings Serjeant ar gued foz the Defcndant, that a Conſultation 
ſhould be granted, becauſe that his matter of diſcharge is double. 

1. Bis Pziviledge. 2. The pꝛeſcription, and if either cf them will not 
help him. then he ought to be charged: Foz the P2iviledge, he took it that the 
Præmonſtratenſes never had ſach a pziviledge. It is a Maxime in Law, 
that all perſons ought to pay Tithes, and all Lands ſhall be charged with 
them of commen right; tut alſo there are divers diſcharges of them and al⸗ 
lowed by our Law (as is manifeſt by the ozders cf Templers, Yoſpitalers, 
and Ciſtertians, which diſcharges cur Law allows) and theſe are, 1. By pze- 
—ͤ— 2. By reall compoſition. 3. By pziviledge obtained, and that by 
two wats. 

1. Either by the Bull of the Pepe, foz he taking npen himſelk to be the 
great Diſpenicr and Steward of the Church, took upon him to diſchargs 
them, but this (es it is holden by the Canon) he cculd net abſclutely do, but 
might divert them to a Tlergy: wan, cz grant to another to hold them by wap 
of retainer, and this ought to be to a Clergy-man alſo. Oz, 

2. Bo a generall Ccunſell, foz ſe me ozvers were diſcharged by generall 
Counſcls : So ſome cbtained P2ivitedges by the Popes Bulls, which are 
his Patents, ſome by Ccunſels which are as his Statutes, and Decrees 
were as Judgments, but vet none of them had cver ariy fozce in our Law, 
1103 did bind us in England moze then voluntarily retained and appzoved by 
uſage and cuſtom, foz as it is ſaid in 11 H 4. the Pope cannot alter the Law 
of England, and this is evident, foz in all caſes where the Bulls oz Conſti- 
tutions cf the Pope crefſe ths Law of the Land, they have alwaies been re- 
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3. Ok Exemptlon. And 4. Df Excommunication. And as ſoz thoſe cf 
Excommimication, it appcareth that it was Treaſon at Common Law, and 
that the Treaſurer did kneel to E. 2. foz one who bought them in, and in the 
per petuall courſe of the Books afterwards, they have alwates been diſallow- 
ed in Pleas, Do his Bulls of Citation , befoze the Statute of Pzoviſion 
was a hatnous cffence, and ſo are Bulls of P2oviiton and Exemption. Foz 
bis Canons, where they were againſt the Law they were negleded. At ap- 
peareth by the Canon, Quod nullus capiat beneficium a Laico, and yet not- 
withſtanding continued long after fo: Benefices, and does pet foz Biſhop⸗ 
ricks, that the Clergy ſhall take them from the King and a lay-hand : And 
alſo there is a Canon fo2 exemption of Clarks out of tempozall Juriſdiction: 
but pet as Brian ſaith, 10 H. 7. 18. it was never obſerved here. Do the Cas 
non ſaith, that the time of the Laps ſhall be accounted Per ſeptimanas, but 
our Law not re garding this, ſaith,that it (hall be ac caunted Per menſes in the 
Calender, as it is cxpzeſly adjudged in 5 E. 3. Rot. 100. Rot. clauſ in turri: 
And there is a great reaſon foz it, as it is in 29 H. 3. me mb. 5. in turti. It is 
not neceſſary fo2 Biſhops cf England to go to geucratl Ccuncells; ſo as in 
Parliament thoſe that do not lend nights oz Burgcfles ſhall not bs bound 
by Statutes. And the Ccunſels of Lyons, of Bigamis,&c. are expounded by 
Statutes how they ſhal be taken;ſo that it they have a Pꝛiviledge (as in truth 
they have) by the Popes Bulls, if it were not allowed in England, they are 
not of fozce to pꝛiviledge them againſt the Common Law of the Land foz pays 
ment of Tithes; but this was never here allowed. 

And now fo2 the Pꝛeſcription this cannot help them, foz Ponks are not 
of Evangelicall Pzicſthood, to wit capable of Tithes in the Pernamy, but 
meerly Lay-men, and then as the Biſhop of Wincheſters caſs is, they cannot 
pzeſcribe in non decimando ; And Bede ſaith of them, that they are Mere 

laici, ſo that if their Pꝛiviledge were allowed, their Pꝛeſcription will not help 
them. The pꝛiviledge of Præmonſtratenſes was by the Ccunſell. generall of 

fo2 their diſcharge, which denies that all religious perſons 
h:uld be diſcharged cf Tithes of Lands in their own hands, Quamdio, &c. 
But afterwards Adrian reſtrained it to Templars, Yoſpitaiars, and Ciſter- 
tians, omitting the Przmonſtratenſes ; and the decree of Adrian was received 
alſo, wherby the Law took notice of the diſcharge of the ſaid thuce Oꝛders. 
True it is, that the Præmonſtratenſes have a Bull of Pope Innocent the 
third, cf diſcharge, and as large liber ties as the Ciſtertians, but they never 
put this in ure: And it ſeems, 1. That there were cf them 2 9. Abbots x Abbys, 
and pet their pziviledge is not mentioned in all the Books as the Ciſtertians 
is. 2. They complained to Gregory the nineth, that they were not ſuffe- 
red to put it in ure, and nctwithſtanding this cemplaint and command cf 
the Pepe to the Clergy to allow them this pztviledge, yet 24 H. 3. Com- 
plaint was made againſt them in Parliament foz claiming this pziviledge: 
But the Statute of 2 H. 4. cap, 4. put this cut of doubt, foz this put the Ci- 
tei tians in a pzemunire , foz purchaſing and putting in execution Bulls ot 
exemption of their Lands pur chaſed afterwards. 

Now if the Præmonſtratenſes had the ſame pꝛiviledge they ſhould not have 
been omitted cut cf this Statute; then comes the Statute of 7 H. 4. cap. 6. 
which terrifies all frem putting in crecuticn Bulls of Exemption of their 
Lands not put in crecufion beſoze, upen Which it is not to be pꝛeſumed that 
it was rut in execution afterwarts. 


But admit that the Przmonſtcatenſes had this pziviledge : I ſay, that the 
Plaintiff hath not applied this pꝛiviledge to himſelf, foz he hath not averred 
in fac that at tbe time & c. Propriis manibus excolebat, nec ad firman demit- 
vebat; And this he cught to have done 9 take advantage of — pals 
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viledge, as in Dickenſons caſe, Novel lib. intr. 542. there it is expzclly al- 
ledged in the like caſe, as ours is here, and where the (ame pziviledge as here 
is claimed, Quod manibus propriis excolebat. | 

True it is that it is ſaid here, that after the Feoffment to him made, hg 
was ſeiſed Et gaviſus fuit in propria manutenor, but he doth not ſay, that at 
the time of the Tithes due, gaviſus fuit, &c. as de ought expzeſly to have done, 
as appeareth by other caſes. | | 

If one pꝛeſcribe to have common in arable Land when the Cozn is reaped, 
oz tn Meadow where the Yay is carried away, and juſtifie by reaſon therof 
be ought to aver that the Cozn oz Yay was carried away when he put in his 
Cattell, otherwiſe he hath not applied the pꝛeſcription to himſelf. 

Do if one juſtifle foz Common Quandocunque audia ſua jerint, he ought to 
aver that his Cattell then went in the place where, &c. as 17 Aſſ. 7. % if 
the king pardon all but thoſe who adhers to M. he who plead it ought to a- 
ver that he did not adhere to M. ſo here the pziviledge is Quamdiu propriis 
manibus,&c. and therfoze at the time he ought to aver that he hav it propriis 
manibus,&c, 

Alſo where upon the ſurrender to H. 8 and the Statute, they conclude that 
the Queen held it diſcharged, this cannot be, foz this ought to be in ſuch man⸗ 
ner as the Abbot held it diſcharged, but this was quamdiu,&c. and the King 
cannot be bound to ſuch an unbeſeeming condition, and therfoze be ſhall hold 
it diſche rxed : Like to the caſe where the Abbey hath the pzeſentation, and 
another the nomination, the Abbey ſurrender, he who hath the nomination 
ſhall have all, foz the King (hall not pzeſent foz him, it being a thing unde- 
cent foz his Majeſty, and ſo he concluded foz the Defendant. 

Banks contra. 1, That it is a good cauſe of Pzohibition. 2. That it is 
well applied fo us. 

1. That the ozder of Præmonſtratenſes is diſcharged of Cithes, that they 
had once thts pziviledge, hath been allowed by the other party,by the Bulls of 
the Pope, and that it was allowed and faken notice of, he pzoved by this 
that this Bull was confirmed by King John in the 24. year of his Ratgn, the 
Charter wherof he ſaid he had under Seal, and 22 E. z, membran. 5. there 
were 26. Abbe ys of this ozder, and the King took them all into his pzotect- 
on with their Immunities, and 2 2 Rich,2, John de Gant having Jura Re- 
galia in Lancaſhire (where the Abbey is) confirmed to them this Bull, and 
alſo this hath been divers times allowed and decreed to them in Court Chzi⸗ 
ſtian foz ſuit of Tithes, as inthe caſe of the Abbey of Bigham which was of 
the ſame ozder. 

And as to that which was objected, that it the Præmonſtratenſes had ſuch a 
pꝛiviledge as the Ciſtertians in 2 H.4 . that the like pzoviſion would have 
been againlt them, 

As to this J anſwer, that ſach a pzoviſion is not againſt the Templars noz 
Yoſpitalars, and pet they have ſuch a pziviledge. 

2. It may be that they never enlarged their p;iviledged above their grant. 
And foz the Statute of 7 H.4. our Pziviledge was not then new, and it was 
afterwards allowed in 22 R.2. And alſo J conceive, that if the Abbey wers 
diſcharged at the time of the diſlolution, although not De jure, pet this is a 
ſufficient diſcharge within the Statute of 31 H. 8. as it is taken Co, lib. 
11.1 4+ N. 

2. J hold that they may here pzeſcribe to be diſcharged of Tithes, becauſs 
they are Spiritual perſons,and capable of cure of Sculs,and capable of tithes 
in Pernamy, as if an Appzopziation be made to them. 

3. It is not now to be argued, whether they have ſuch a pziviledge, foz 
ther have demurred, which is a cenfeCion of all matters in Fait,&c, 
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4 It there be a matter wherupon the Pꝛohibition may be grounded it 
will ſerve, vide Dyer 170, 17 1. Co. lib. 11. 10. 

And 5. The pziviledge is well applied, becauſe it is ſhewn that they were 
once dilcharged. | 

6. He needs not to ſhew hcw he is diſcharged,22 E.4-4-5 E.4.8.20 E. 4.15. 
Allo the difcharges are temps dont, &c. and therfoze not pleadable; ſo he 
pꝛaped that the Pzohibition might and. 
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Ote that in this caſe upon the @tatute of 50 E. 3.4- it was agreed by the 

Court, that if there be a Suit in the Eccleſtaſticall Court, anda P3z0-s 
dibition awarded, and afterwards Conſultation granted, that upon the ſame 
Libell no Pzohibition ſhall be granted again, but if there be an Appeal in 
this caſe then a Pꝛohibition may be granted, but with theſe differences. 

1. If de who appeals pzay the P2ohibiticn, there he ſhall not have it; fo 
then Suits ſhall be deferred in infinitum, in the Gccleſiaſticall Courts. 

. If the Pꝛohibition and Conſultaticn were upon the body of the matter 
and the ſubſtance of it, foz otherwiſe be ſhall be put many times to try the 
ſame matter, which is full of vexaticn. Aud the caſe was moved again, and 
argued by Noy, which was thus. 

Wallington libelled in the Eecleſtaſticall Court againſt Bowry foz tithes 
of Wool and Lamb, and Bowry upon ſaggeſtion of a Modus derimandi ob- 
tained a P;chibition, and had an Attachment, and declared upon it, and axe 
at JCue upon the Modus, which is found fo; the Defendant, and Tonſaltaticn 
granted, wherupon Judgment was given in the Eccleſiaſticall Court a- 
gainſt Bowry, upen which Bowry appeallcd, and pzaycd a new Pzehibition, 
and had it, and Noy moved foz a Cenſultation. 1. Becauſe that a Pꝛohibi⸗ 
tien and an Attachment upen it are but one Suit, foz the contempt of the 
party in bzinging his Suit in another Ccurt , and tranſlating this from the 
Aings Court, and when it is once tried feʒ the Defendant, the ſame thing 
ſhall nat be tried again. And as to the Statute of 50 E 3.4. upon the miſtaks 
whercf the miſtake is raiſed, he conſeſſed that the Pzinted Books, and alſo 
in the Extra of the Parliament, one Rell remaining in the Tower is (ths 
ſame Judge) but the Parliament Roll it ſelf, and the Petition is,Licearque 
Judici Eccleſizſtico five dioceſſ. eidem an hujuſmodi, and the anſwer to the Pe- 
tition is, one Conſultation granted ſufficeth in this caſe: And the Parlia- 
ment Roll it ſelf was bzought into the Ccurt and viewed, but he ſaid, that 
if it were as itis in the pzinted Bock and Extract, the ſame Judge ſhall not be 
intended the ſame perſonall Judge, but the ſame Judge of Connſance of 
the ſame Juriſdicicn oz cauſe, foz other wiſe, it another Commiſſary be made, 
as the Biſhop may when he will, his Succeſſoz may be newly pꝛohibited, and 
alſo one thing may be infinitely tried, foz in many places the nit begins in 
2 1 Ccurt, and from him an Appeal may be bzought to the 

iſhop. | 
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The ſame Term in the Kings Bench. 
Pack verſus Methold in ; Writ of Error. 


N Mich. Term, 22 Jac. Methold bzought an action upon the caſe in the 
LE Pleas againſt Pack, and declared that in conſideration that the 
Plaintiff would pay to Playford 52 1.14 8. to the uſe of the ſaid Pack, ſach a 
dap, &c. Pack pzomiſed to deliver to him his Bond (in which he was bound 
to him in the ſaid ſumm) when he ſhould be therunto requeſted : And ſhews 
that he had paid, xc. and the Defendant did not deliver to him the Bond, al- 
beit the ſame todo he was afterwards often times requeſted, and upon non 
aſſumpſit pleaded, it was found fo2 the Plaintiff, and now it was moved in 
Arreſt of Judgment, becauſe the requeſt is not laid ſpectally, noz the day noz 
place theroferpzeſſed. But the Court, ro wit, Hobart chief Juſtice, Hutton 
and Harvey gave Judgment fez the Plaintiff, and yet they agreed, that if he 
had demurred upon the Declaration, it had not been good, and alſo that if it 
gad been generall, Licet ſæpius requiſit, it had not been good, in as mach as 
it is par cell of the pzomiſe, and therfozo onght to be laid ſubſtantially ; viz. 
That it was after the pꝛomiſe and payment of the 5 2 |. but the time is ſup⸗ 
plied by theſe woꝛds Poſtea, and there is no defect but in the place, and (po- 
ttea) implies that it was after the pꝛomiſe and payment. | 

And Hobart ſaid, that all the points of the Declaration which have mat- 
ter and ſubſtance are good, only there wants the place where the requeſt was 
made, which by the Iſſue is moved, and the requeſt is here well notified to 
the Court, and the vefec of the place is now helped by the Statuts. 

Hutton ſaid, that if the pzomiſe had been to pay ſo much upon requeſt at Ea. 
ſter, there the day ought to have been ſhewn, and (PFoſtea) had nat been ſuf- 
ficient, but hers the Poſtea refers only to a thing wherby it is certain; and 
he ſaid, that upon this Ine ſuch a requeſt ſhall be given in evidence. 

Harvey ſaid, that the requeſt being here laid as it is, the Court may well 
give Judgment : And it ſeemed to Hobart that ſuch a requeſt cannot be gi- 
ven in evidence where the Iſſue is upon an Aſſumpſit: And Judgment 
was given foz the Plaintiff ; and afterwards a Wait of Erroz, Hill. 1. Car. 
was bzeught in the Kings Bench, and the opinion of the Court was ſtrong⸗ 
ly, that the Plaintiff ought to have alledged the requeſt ſpecially and ceriain⸗ 
ly in time and place, becauſe it is traverſable and parcell cf the Aſſumpſit, 
and not to be done but upon requeſt. 

jones Juſtice remembzed divers P2clidents in the point, and further day 
was given to bzing in Pzeſidents of cither ſide, and two Pzeſidents were 
pꝛoduced ac toꝛding to the opinion of this Ceurt, Scil. Paſch. 30 Eliz. Rot. 
464. in 1. Court, Old and Eſtgreens caſe, Trin, 16 Jac. Rot. 268. Wales caſe. 

But in Debt Licet ſæpius requiſit is ſafficient, foz it is not materiall noz 
traverſable, foz the bꝛinging of the aa ion of Debt (which is a Precipe) ts 
a ſufficicnt demand in it ſelf, and afterwards at another dap the Court cons 
tinued of the ſame opinion, and therfoze the Plaintiff in the firſt agion 
bzought a new action, Quod nota, fog albeit the Defendant had pleaded non 
aſſumpſit, and Jae was joyned upon it, yet this did not amend the evill 
laying of the requeſt, accozding tothe Pzeſidents aboveſaid. 
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Paſch. 2 Car. In the Kings Eench, int. Hill, 1 Car. Rot. 135. 
Conſtable ver/us Clobery. 


N an action cf Covenant, the queſtion was upen the Traverſe; the Plains 

tiff declared upon the Indenture of Covenant, and the Covenant was that 
a Ship (hall go with the next fair wind, and that the Perchant (hall pay ſo 
much fo2 fraught : the Delendant ſaith by way cf traverſe, that he did not 
go with the nert wind, and it was obiccted by Stone of the Temple, of Coun⸗ 
ſell with the Plaintiff, that the Traverſe was not good, but he ought to have 
tr averſed that the Ship did not go at all, foz that which is matertall ſhall be 
traverſed, and that the Ship did not go is the moſt mater iall thing here, and 
this appeareth by 15 E. 4. 2. where a Gift in tail is traverſed, and not the 
death of the Tenant in tail, 19 H. 8.7. 36 H. G. 16. 2 H. 5. 2. 2H. 7. 12. and 
there are caſes to this purpoſe, Co. lib. 7.9. Ughtreds caſe : If a man intitles 
himſelf to Land by an Eſtate which cometh by Condition, he cught to ſhew 
that the Condition is perfozmed: A Covenant againſt a Covenant will not 
make an Coppell, but he (hall bꝛing his action, 3 H.6.3 3. Where he cught 
to ſhew that he went to Rome, becauſe it is a pꝛecedent Condition: The 
pꝛincipall caſe in C ghtreds caſe pzove other, to wit, that which is matcriall 
is alledgable : And the difference upon the caſe of 48 E. 3.3. 4. Where A. 
Covenant with B. to ſerve him with thꝛee Tſquires in France, and B. cove- 
nant fe2 it to pay him 42. marks, he may chuſe to covenant in generall oz 
ſpeciall, as he will,foz there was Covenant againſt Covenant, and here there 
is a Covenant cf one part to go with the Ship, and on the other part to pay 
ſo much fo: the Franght, and ſo Covenant againſt Covenant. 

And it ſeemed to Doderidge Juſtice,that the Traverle is not good, foz the 
Traverſe here is by permiſſion of God, 

And fc2 another thing where $erchants covenant to pay joyntly and leve⸗ 
rally, accozding fo the quantity of the Wares, there an action of Covenant 
map be b2ought againſt one alone, foz the Deed is (cverall. 

And by Crew chief Juſtice, it cannot be a good Traverſe, foz a circum- 
ſtance cannot be traverſed, fo2 wind is alterable,and a thing matertall is on⸗ 
ly traverſable, and here the Covenant is ſeverall foz their (cverall Fraughts, 
and it map be that others have paid him. 

Jones Juſtice, the traverſe is not good; and fo2 the other matter he cited 
Mattheuſens caſe, Co. lib 5. 22. Where upen a Charter party if one ſeal be 
bꝛoken all is gone. If thꝛee are bound topntly , and an action is bzought a- 
g unſt one, and it appeareth that others have ſealed, the UWL2it Qhall abate; 
But in thts caſe an action lies againſt him alone,althcugh the other be named 
tn the Indenture. 
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The ſame Term in the ſame Court, intr. Hill. 22, Jac. Rot. 10 19. 
Miilen verſus Fandrys. 


N aqdiion cf freſpaſſe was bzought foꝛ chaiing of Sheep, the Defendant 
vleaded that they were treſpaſſing upon certain land, and he with a lit- 
i Deg chaſed them cut, and as loon as the Sheep were cut of the land be cal- 
led in his Dog, and upon this the Plaintiff demurred ; The point ſingly was 
but thus; I chaſe the Sheep of another out of my ground, and the Dog pur- 
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ſues them into another mans land next adjoyning, and J chide my Dog, in trelpalle. 
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and the Owner of the Sheep bzings treſpaſſe fc2 chaſing of them: And it 
was argued by Whiſtler of Grays - Inne, that the juſtification was not good, 
and he cited Co. lib. 4. 38. b. that a man may hunt Cattell out of his ground 
with a Dog, but cannot exceed his anthozity, and by him an authozity in 
Law which is abuſed is void in all, and to hunt them into the next ground 
is not juſtifiable. The Books differ, if Cattell Cray out of the high way invo- 
luntarilp, whether ZTreſpaſſe lies, 7 H.7.2. and H. 7. 20. but all agree, that 
they ought to be chaſed out as haſtily as may be. 

Littleton argued foz the Defendant, that Cattell may be chaſed out info an- 
other mans ground, and he ſaid that a man cannot have ſuch a power upon 
bis Dog as to recall him when he pleaſeth, and a Dog is ignozant of the 
bounds of Land, and he reſembled this caſe to other caſes of the Law; firſt 
to 21 E.4.64. In Treſpaſſe of Cattell taken in A. in D. the Defendant 
ſaith, that be was ſeiſed of four acres called C. in D. and found the Cattell 
there Damage feaſant, and chaſed them towards the Pound, and they eſca⸗ 
ped krem him and went into A. and he pzeſently retook them, which is the 
ſame Treſpaſſe, and admitted foz a good plea : and 22 E. 3. 8. In treſpaſſe 
the De fendant juſtifies by reaſon of a cuſtom that they which plow may turn 
their Plow upon the Land of another, and that foz neceſſity, and it was als 
lowed foz a gaod juſtification, and he hath moze govern ment of his Dren, 
then in cur caſe he can have of his Dog. 4:1 

If a man be making ot a lawfull Chaſe, and cannct do it without damage 
to another, this is Damnum abſque injuria,2i H.7.28. And he cited a caſs 
which was in Mich. 18 Jac, between Jenning and May ſtore, - where aman of 
neceity chaſed Sheep foz taking one of his own, in treſpaſſe he may juſtifia 
it: And alſo if a Dog goes into the Land of another (as in this caſe) treſ- 
paſſe does not lye, but otherwiſe it is of Cattell. 

Crew chief Juſtice, it ſeems to me that he might dꝛive the Sheep out with 
the Dog, and he cold not withdzaw his Dog when he would in an inſtant, 
and therfoze it is not like to the caſe of 38 E.3. Where treſpaſſe was bzought 
foz entring into a Warren, and there it was pleaded that there was a Phea- 
ſant in his Land, and his Yawk flew and followed it into the Plaintiffs 
ground, and there it ſeems that it is not a good juſtification, foz he may pur- 
ſue the Yawk, but cannot take the Pheaſant, 6 E. 4. a man cuts Thozns,and 
they fell into another mans Land, and in treſgaſſe he juſtified fo2 it; and the 
opinion was, that notwithſtanding this juſtiſication treſpaſſe lies, becauſe he 
did not plead that he did his beſt endeavour to hinder their falliug there, pet 
this was a hard caſe ; But this caſe is not like to theſe caſes, foz here it was 
Liwſull to chaſe them cut of his own Land, and he did his beſt endeavour to 
recall the Dog, and therfoze treſpaſſe does not lye. 

Doderidge Juſtite agreed, foz here was no hedge, and when he ſaw them 
out of his own ground,he rated the Dog, 12 H. 8. this difference is taken,if Y 
ſce Sheep in my Land, J may chaſe them cut, but if another ſees them and 
chaſe them out, J map have treſpaſſe againſt him, becauſe he hath taken a⸗ 
way my advantage; and the nature cf a Dog is ſuch that he cannot be ruled 
ſuddenly, and here it appeareth to be an involuntary Treſpalle, 8 E. 4. 

A man 1s dziving Goods thzongh a Town, aud onc cf them goes into ano⸗ 
ther mans houſe, and he follows him, treſpaſſe doth not lye foz this, becauſe 
it was involuntary, and a treſpaſſe ought to be done voluntarily, and (ſo it is 
Injuria, and a hurt to another, and ſo it is Damnum, 

If Deer be out of a Fozeſt, the Owner ol the Land where they are may 
hunt them, and if the Deer flye to the Fozeſt, and the Hounds purſue him, 
— he cught to call in the Dogs, and ſo J may juſtine, and trcſpaſſe lies 
n 
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{@reſpaſſe was bzought foz hunting and bzeaking of hedges, and the caſe 
was, that a man ſtarted a Fox in his own land, and his Yennds purſued 
him into ancther mans Lands, and it was holden that he may hunt and pur- 
ſue him into any mans land, becanſe a For is a nopſom creature to the 
Common-wealth. 

BraRon ſaith, that when a man is cutlawed he hath Caput lupinum, and 
he may be hunted thzongh all the County: And he agreed the caſe of 8 E. 4. 
If a Tree grow in a hedge, and the Fruit fall into another mans land, 
the Owner may fetch it in the other mans land, and he alſo agreed the caſe 
of 22 E. 4 8. of the Plew, and ſo concluded that the treſpaſſe doth not lye. 

Jones Juſtice, that the treſpaſſe doth not lye, vide Co. lib. 8. 67. Crogates 
caſe , and l1ib.q4.Terringbams caſe, and he cannot recall his Dog in an inſtant: 

And the ſame day Judgment was given foz the Defendant, Quod quærens 
nil capiat per billam. 
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The ſame Term in the ſame Court. 


Marth verſus Newman. 


N a Replevin the Defendant pleaded that was ſeiſed Ia 
 &jare Collegii, and doth not ſay, that be was in Dominico ſuo ut de fœdo, 

- — demurred upon the Avowry. And Andrews argued foz the 
P A 

1. The Defendant ought to have alleadged certainly that they were ſeiſed 
in Fee; foz Littleton ſaith, that in Counts and pleadings a man ought to 
ſhew how he is ſeiſed, 8 E. 3.55. 13 Eliz. Dyer. 299, Pl. 3 1. An Inquiſition 
was found upon an extent cf a @tatute-merchant, and doth not ſhew how the 
Canuſoz was ſeiſed, but only that he was ſt iſed, and the Inquiſition holden 
void. But it may be objected, that if Land be given to a Dean and Chapiter 
that they have fee, 11 H. 7.12, I confcfle it: But the conſtant uſe of plea- 
ding hath alwais been in caſe of a. Biſhop, Colledge, &c, to ſay , that they 
were ſeiled in Fee, as appears in Hill and Granges caſe, and Co, lib. 6. the 
Dean and Chapiter of Worceſters caſe, and Co. lib. 11. 66. Magdalen Col- 
ledge caſe ; and it appeareth by 20 H.7. in the Abbey of . Auſtins caſe, that 
an Abbey may have a Leaſe Præ auter vie, and ſo perhaps here the Dean had 
a Leaſe but Prz auter vie, and fherfoze ought to have alledged that he was ſet- 
ſed in Fee, if the truth were ſo. And he moved other crceptions, as 1. That 
the Defendant intitled himſclf to a Leaſe as Executoꝛ, and doth not plead 
Literas teſtamentarias. 

2. That the Defendant entitles himſelf to a Nent, part of which was 
due in the time of the Teſtatoz, and part in his own time, and voth not ſhew 
when the Teſtatoz died, and therfoze the Avawry not good, 

Jermy foz the Defendant that the Avowry is good, and it cannot be others 
wiſe intended but that they are ſeiſed in Fee, 11 H.7. Lands given to a Pa- 
j0z and Tomminalty is Fee-ſimple, but otherwiſe of an Abbot and Parſon, 
Plow. 103. and Dyer 103. A Seiſin in Fee is implied by Seilin In jure 
Collegii; and becauſe it hath been objeded that he may be ſeiſed Præ auter 
vie, this is but a fozraign intendment, foz a Fee is alwaies intended Setiſin 
in Fee-ſimple. 

Fo2 the ſecond objection, becanſe Non profert literas teſtament, true it is if 
he entitle himſelf meerly as Cxecatoz, he ought to bzing in Literas teſtamen- 
tar. but our caſe is not ſo, foz here we are Defendants , and we * 

only 
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only to excuſe a Tozt, 36 H. 6. 36. Where a man is Plaiatiff he cught to 
ſhew Literas teſtamentar. that ſo the Court may ſee that he hath cauſe of acts 
en, but here it is only by way of cxcuſe- | 

Foz the third, that the death cf the Teſtatoz doth nct appear is not mate⸗ 
riall, fo2if any part be due to him, it is due as Cxecutoꝛ. 

Doderidge, they cught to have pleaded that they were ſciſed in Fee; true it 
is, that Land given to a Pajoz and Comminalty is Fec⸗ſimple, and the 
reaſen is becauſe they are perpetuall, and if the Eſtate be not linatted they 
ſhall take accozding to their confianance,11 H.4.11 H.7. and 27 H. 8 Dock- 
rayes calc, they may be ſciſed Pre terme dauter vie, but if they had pleaded 
that they were ſelled to them and their Succeſſoꝛs, this pleading is good, Pri- 
ma facie, 17 E. 3. 1. 

Crew chick Juſtice, all the authozities are that ther were ſeiſed in Fee, 
In jure Collegii, and it is good to admit anew wap of plcading. 

Jones Jultice, Tenant Præ auter vie makes a Leaſe fo2 years,and ceſtui que 
uſe, dies, He tannot have an anion of Debt againit Leflec foz years, foz he is 
now Zenant atſufferance, But fc2 the firlk point, it ſeems to him that the 
plcading is net goed, foz although in point of Creation, they take a Fee bp a 
Gitt to Dean and Chapiter, pet in plcading they ought to alledge their E⸗ 
it..te ſpecially, fo2 they may have an Cſtate Præ auter vie; And this is in 
an Avowry which ſhall be taken ſtrick!y. And by Crew chicf Jultice, the 
D-:fcndant here cught to ſhew Literas teſtamentar. foz he is an cſpectail fs 
M92 in the Avowry. And by Doderidge, Longiſſimum vitæ tempus eſt 100, 
years, Co.l1b.1o 50. Lampets caſe, and therto2c in pleading, if the Defcen- 
vant had ſaid, that a Dean and Chapiter were ſeiſed, and made a Leaſe foz 
20g. years, tyis implies a Seiſin in Fee, becauſe a man cannot have ſo long 
a life, but here the Leaſe is but foz 89.years, and it is common to let foz 
89.ycars, if A. ſh:ll ſo long live, pet this is but a ſlip, and the Title is 
apparant. 
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The ſame Term in the ſame Court. 
Hodges v2r/us Moore. 


Debt ſoz marriage money, the caſe was this: A man was bound to 

z-dges to pay him a 1000 l. after that he had married his Daughter, and 
afterwards he married her, and bruught Debt upon this Obligation, and it 
was not averred that he had given notice to him of the marriage, but deman- 
ded the money: And this was moved by Noy in Arrelt cf Judgment (but 
quære if requclt afterwards doth not imply ncticc.) 

And Doderidge Juſtice put this caſe, A man is beund fo pap a 100 l. tmo 
moncths after A. return from Rome, he cught to give nctice of his return 
befo;e that he can have an acticn upen this Obligatien, foz he may land at 
Newcaſtle, oz Plymoth, where by common intendment the Obligoz cannot 
know whcther he be returned, cz net; and this was agreed by the chick Aus 
ſtice aud Jones, 

And Serjeant Davies argued fo the Plaintiff, t jat there need net pzeciſe 
notice to be given, and he cited 1 H. 7. 18 E. 4. and Co. lib. 8. Where the 
Obligoꝛ ſhall take notice at his perill, and ſo here becauſe he takes upon him 
loꝛ ktopapit; And it was ſaid, that one Blackamores caſe was adjudged in 
the point, and he conceived alſo that this requeſt afterwards is a ſufficient no- 
tice. But Noy foz the Defendant ſaid, that he cught to give notice, oz other- 
wile this miſchief would enſue, that if he had not married her, and pet had 

demanded 


Wo (aſe. 
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demanded the money he ought to pay it: and he ſaid, that where an ac is to 
be done by a ſtranger, the Plaintiff oz Defendant ought to take notice ther- 
of at his perill, as the caſe E. 4, where a man was bound to ſtand to the A. 
ward of J. C. he ought to take notice of the Award at his perill : but where 
it lies pzoperly in the Conuſante and notice of the Plaintiff, there he onght 
to give nottce therof to the Defendant, Co.lib.5. Mallories caſe : It a Rever⸗ 
ſton be bargatned and ſold to J. S. the Bargainee ſhall have the Rent without 
Attoznment; but if a penalty be to be fozfeited, he ought to give notice to 
the particular Tenant of the Grant, oz otherwiſe he ſhall not take advan- 
tage therof : and he cited a caſe which was in 17 Eliz. Stephen Gurneys 
caſe ; Leſſee foz years, the Reverſion is granted cver foz years by way of 
future Intereſt, to begin upon the death, fozfeiture, oz determination of the 
fir ſt Leaſe ; pzovided that if the Rent upon the ſecond Leaſe be arrear, that 
the Lefſoz may enter ; the fir ſt Leſſee ſurrender, a Rent-day incur, the ſe- 
cond Leſſee doth net pay the Rent, the Leſſoz (hall not enter foz a Fozfei- 
ture, becauſe the firſt Leaſe determined by an an which lies pzoperly in the 
Connſance of the Lefſoz, and becauſe he was to take advantage by it he ought 
to have given notice thcrof to the Leſſee, and here he might hate well given 
notice to the Defendant, foz it lies pꝛoper ly in the Conuſance of the 
Plaintiff, 

The ſecond Dbjecticn was, that here was an implied notice, becanſe 
the Marriage was at the inſtance cf the Defendant, which implies a notice. 

Under favour, this is no notice, foz this is befoze the marriage , but if no 
notice be given after the marriage, then there is no notice. 

But by Serjeant Davies, there is a ſufficient implication, and there is no 
need of notice in our caſe; and ſee Co. lib.8, Francis his caſe, where thep 
ought to take notice at their perill, and a marriage is an Cccleftafficall 
Judgment of which he ought to take notice, and he was interrupted, foz all 
the Juffices went to the Parliament. And divers Pzeſidents were cited, 
that there need no uctice to be given in this caſe: And it was agreed that 
Judgment ſhould be given fo2 the Plaintiff : And in Trinity Term next fol- 
lowing, Judgment was accozdingly given foz the Plaintiff. 


— ——— 
— ——— 
* — 


The ſame Term in the ſame Court. 
Sir George Reynolls Caſe. 


Ir George Reynoll Marshall of the Mar ſhalſey of the Rings Bench, 
8 20aught Debt upon a Bond, the Condition wherof was, that the Defen- 
valit (hall be a true Pꝛiſoner, and it was doubted whether the Bond were 
within the Statute of 23 H. cap. 10. ; 

Doderidge, It is not to bs unverſtgod by this Statute that a Sheriff, Gace 
ter, o ati. i ſh ui take no Bond, foz if the Þarth.Il hath a man in execu⸗ 
cution, and fear that he will cſcape, and he takes Bond of him, this Bond 
is good. 

Jones, The intent of the Statute, that the Sheri oz Parchall ſh Il not 
ſutfer P;iſoners to go at large, foz that is within ths @:atute. 

And it was ruled in the Kings Bench, that the Parſh.lſey ſhould be enlar- 
ged, and this ſhall be called within the Rule, and if the Parſhall take a 
Bond to tarry there it is good, but if he ſuffer him to go at large, it is not 
good. — 
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The ſame Term in the ſame Court, Sury verſus Albon Pigot, 
and three other Defendants, Ixtr. Hill. 1. car. Rot. 124. 


17 an action upon the cafe fo: ſtopping bis Water-courſs, the Plaintiff de⸗ 
clares that 14.ORob.22.Jac,he was poſſeſſed of the Rectory of M. in Bark- 
ſhire, of which a Curtilage was par cell, and that in this Curtilage is and 
bath veen time ont of mind a watering place, foz the watering of the Cattell 
of the Plaintiff and others, and fo2 other neceſſary uſes, and that a certain 
TUatercourſe had time out of mind flowed from Mildford ſtream to this Curs 
tilage, and that this water filled the ſaid Pond; and farther that the De⸗ 
fendant well knowing this, and intending to dam upthe ſaid Matering⸗ 
courſe, built a tone Mall therupon wherby the Water-courſs was opt up, 
to the Plaintiffs damage of 20 l. and this was laid with a Continuando. The 
Defendant plead that 3 H. 8. the ſaiv H. 8. was ſeiſed of the Pannoz of &c. 
and of the ſaid Rectozy in his Demeſne as of Fee, and of a certain peece of 
Land called the Yopyard lying between the ſaid watering-place and the ſaid 
ſtream, and by his Letters Patents granted this to Wiliam Box and his 
Veirs, by virtue whorof he was ſeiſed : Francis Searles entred upon him and 
was ſeiſed, and enfeoffed Pigot, 20 Jac. by virtue wherof he was ſeiſed, &c. 
and the thzce others juſtifis as @ervants to Pigot, that they the ſaid day and 
Whether un Near filled up the ſaid Mater⸗courſe, as it was lawfull foz them to do; and 
ty of pollc ſſi· that this is the ſame Lreſpaſle, &c. The Plaintiff demurs. And the que⸗ 
on in ſeverall ſtton is, whether the unity of poſſeion of all in H. 8. hath extinguiſhed the 
lands,ft:al de- Mater⸗courſe. . | : 
oed And by Dorrell foz the Plaintiff, if it were ofa Common, it is cleer, that 
er cure. tt is deſtroyed, becauſe Common ought to be in another mans Land, but 
not in our caſe, foz if one pꝛeſcribe to have Warren,tf he purchaſe the Land 
pet he ſhall have Warren, 1 x H.7.25. there are two houſes, and the one 
pzeſcribe that the other ſhall mend the Gutter, and afterwards they come to 
the hands of one man, and then he alien one of them, this unity ſhall detrop 
the mending of the Gutter. 
Berd foz the Defendant, that the unity bath deſtroyed the cuſtom, 21 E. 3. 
2. A way is but an eaſement, pet by the purchaſe of the Land the way is ex- 
tinguiſhed, and alſo the watering-courſe is not only an eaſement but a pzo- 
fit, oz Pzender ; and he cited Dyer 295. in caſe of an Jncloſure, that the In- 
cloſure is extinguiſhed, but there is made a quare, and he cited 38 Eliz. in 
C. B. an opinion, that by purchaſe of a Cloſe the Incloſure is extinguiſhed ; 
a fortiori here becaulc it is a pꝛofit: And foz the caſc of 11 H. 7. it is by the 
cuſtom of London, but there is no cuſtom in dur caſe, and the caſe of a Wars 
ren is not like to cur caſc, becauſe a man may have Warren in his own Woll; 
And in Michaelmas Ter m next the caſe was argued again by Barkeſdale foz 
the Plaintiff, that the unity ofpoſſeCion in H. 8. had not extinguiſhed the 
Mater ⸗courſe, and that the Terminus ad quem, and the Medium alſo being 
in one, had not diſtinguiſhed no; deſtroyed it. And 1 Col lib. 4. 26. Benedicta 
eſt ex poſitio quando res redimitur a diſtructione; The Law will not de⸗ 
ſtroy things, but the Law will ſomti mes ſuffer a fiction (which is nothing in 
rerum natura) ut res magis valeat. J confeſſe that pꝛofit appꝛender as Com⸗ 
men, 02 Rent is extinguiſhed by uaity of poſſeſſion, foz Common it appear- 
eth in 4 E. 3. and Co. lib.4.Terringhams caſe ; And foz Rent it appeareth in 
4H.47.andin 21 E.3-2. it appeareth that a way is extinguiſhed by unity of 
poſſeſſton,z H.6. 31.Brook Nuſance 11. foz it is repugnant foz a man to have 
a way upon his own Wand: But J conceive that our caſe differs from ths 
cafe of a way, and that foz this reaſon ; where the thing bath a __ ”- ex⸗ 
ence, 


iKence, notti thſtanding the unity there it is not deſtrored by the unity, but 
the Water-conrſe hath a being notwithſtanding the unity, ergo, &c. I will 
pzove the majoz pzopoſition by theſe caſes, 35 H. 6. 55, 56. Where a War- 
ren is not extina by a Feoffment of the Land, faz J may hawk and hunt in 
my owu land as in another mans, o the Warren hath exiſtence, notwith- 
anding the unity, Dyer 326. Where the Queen was ſeiſed of Whaddon 
Chaſe, and the Lozd Gray was Lievtenant there in Fee, and he and his An- 
ceſtoꝛs and their keepers had by pzeſcription uſed to bunt wandzing Deer in 
the Demeſns of the Manno; of S. adjoyning as in Purlieues: the Pannoz 
of S. comes into the Queens hands, who grants this toForteſcue in Fee, 
with free Marten within the Demeſns, &c.it was holden that the unity doth 
not extinguiſh the Pur lieu, Dyer 295. Two Cloſes adjoyn, the one by 
cription is boundto a Fence, the Dwner of one purchaſe the other, and ſuf- 
fer the Yodges to decay, and dies; leaving two Daughters bis Beirs, who 
make partition: Quzre whether the pzeſcription foz the Ancloſurs be revi- 
ved; true it is that it is made a quære, but he ſaith, ſee the like caſe, 11 H. 
7. 27. of a Gutter which pzoves our caſe, as A will Chew afterwards. 

Foz the M inoʒ pzopoſition that the watering hath being, notwithFanding 
the ſaid unity, J will pzove it by 12 H.7. 4. A Precipequod reddat of Land 
Aqua Co-opert,Mich.6.Jac.Challenor and Moores caſs. An Ejectione firmæ, 
was bzought of a Watering-courſe, and there reſolved that it does not lxe of 
it. becauſe it is not firma. ſed currit, but of Terra aqua co-operta, it doth lye. 
Alſo J will take ſome exceptions to the Bar, there is no Title in the Bat 
foz the Defendant Pigot, and ſo we being in poſſeſſion , albeit in truth we 
habe no Title, pet he who bath no Title cannot ouſt us, neither can ſtop the 
ſaid Water-courſe, and it is only ſhewa in the Bar that Searles entred and 
enfeoffed Pigor, but foz any thing as yet appears the true Dwner continued 
in poſſeſſion, 21 Jac.C.B. Cook again Cook in a Mit of Dower, the Dg- 
fendant pleads an Entry after the Darrein continuance, and doth not plead 
that he ouſted him, and upon this the Plaintiff Demurs, and there adjudged 
that it is no plea in Bar, becauſe he doth not ſay, that the Defendant entred 
and ouſted the Wenant; 2.Erception, the action is bzought againſt four, Scil. 
Pigot, Cole, Branch, and Elyman ; and pigot hath conveyed a Title from 
Searles, the thꝛee ather Defendants juſfifie , but Pigot doth not ſay any thing 
but that Searles enfeoſted him, 7 H. G. an action of UWLaft is bzought againſt 
many, one anſwers, and the other not, this is a diſcontinuance : And foz the 
pꝛincipall matter,J will conclude with 11 H.7.25.Broo. Extinguiſhment 60. 
Two have Cenements adjoyning, and the one hath a Gutter in the others 
Land, and afterwards one purchaſe both, and then he alien one to one, and 
another to another, the Gutter is revivednotwithanding the unity, becauſs 
it is very neceſſary, and ſo he pzayed Judgment foz the Plaintiff. Bear foz 
the Defendant :; J in amanner agree all the caſes which have been put on 
the other fide; and J conceive that the Watereconrſe is not Stagaum but Ser- 
vitium, which is due from the one land to the other: It is but a liberty, 
and therfoze I agree Challenors caſe, which is but a liberty that an Ejectione 
firmz doth not lye of it, but Ejectione firme lies De ſtagao. 

Foz the firſt exception J anſwer and confeſſe, that to alledge an Entry af- 
ter the Darrain continuance, without alledging an Ouſter of the Tenaut, 
cannot abate the Mzit, foz the Defendant may enter to another intent as 
appeareth in the Commentaries, and with the aſſent of the Tenant ; But 
here 1 was alledged that a Feoſfment was made and a Livery which implies 
another. 

Foz the matter in Law, conceive that the Mater / courſe is ertinguiſhed, 
and it may be compared to21 C. 3. 2. The caſe of a way which is extin- 
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cafe, Two were ſeiſed of two ſeverall acres of Land, of which the one ought 
to incloſe againft the other, one purchaſe them both, and lets them toſeve- 
rall men, and there the opinion was, and adjudged accozpingly, that the In- 
cloſure is not revived, but remains extinguiſhed, 39 Eliz. Harringtons caſe, 
the ſame thing reſolved, and albeit in Dyer 295. is a quere, yet the better o⸗ 
pinion hath been taken according to theſe reſolutions. HH. 4. Jac. Jordan and 
Ayliffes Caſe , when one had a way from one acre to another, and after- 
wards he purchaſed the acre upon which hs had the way, and afterwards ſold 
it, and in that Caſe the opinion of 3. Juſtices was that the way was extin- 
guiſhed ; alſo/11 H. 4.50. and 11 H. 7. 25. prove this caſe, foz the ſaid caſe is 
compared to the cuſtome of Gavelkind and Burrough Engliſh, and there the 
quære is made whether by the cuſtome it be revived, and if it be a cuſtome 
which runs with the Land, the unity of poſſeſſion doth not extinguiſh it, Co. 
lib. 4. Terringhams caſe, and 24 E. 3. 2. commen appendant is deſtroyed by u⸗ 
nity of pelle tion, and pet it is a thing cf common right, but a Water- 
courſe being a thing againſt common right,a fortiori it ſhall be extinguiſhed. 
Now J will take ſome exceptions to the Declaration. 

1, Becauſe he hath laid a pzeſcription foz a Water-courſe, as to ſay, that 
it was belonging ta a Recozy, to which, 8c. and this is a good exception, as 
appears by 6 E 6 Dyer 70. Iſnoms caſe, where exception was taken, that 
befoze his pzeſcription he doth net ſay, that it was Antiquum parcum, which 
exception (as it is there ſaid) was the pꝛincipall cauſe that Judgment was 
given againſt him, and alſo as the caſe is here, it ought to be a Recazy im⸗ 
pꝛopꝛtate, and this cannot be befoze the time of H.8. which is within time 


ol memozy, foz befoze the ſaid time no lay perſon could have a Kectozy impꝛo- 


pꝛiate, and therfoze I pzay Judgment foz the Defendant. 


- Barkſedaleſaid, that the pzeſcription is well laid, and that he would pzove 


by 39 H 6.32. and 33 H.6. 26. and per curiam the pyeſcription is good e- 
nough, and albeit it is not (aid, that it is Antiquæ Rectoria, yet it is well e- 
nougy, Mich. 1 Car. at Reading Term in Brock and Harris caſe, he doth not 
ſay, that tt was Antiquum Meſſuage, and pet reſolved good. 

Doderidpe, the caſe of 6 E.6. differs in this point- from this caſe, foz a 
Rectory ſhall alwates be intended ancient, and ſo is not a Park, foz this 
map be newly created: and he put wis caſe ; (uppcſe J have a Mill, and 1 
have a Water-courſe to this in my own land, and I ſell the Land, J cannot 
top the Water-courſe. 

Cre chief Juſtice ſeemed of opinion that the pꝛeſcription is gone, and 
that the bettcr opinion in Dyer 13 Eliz. hath alwates been that the Ancloſure 
is gone by unity of poſleſſion. but y. t the Water-courſe is matter ol nece ſlitp. 

Doderidge and Whitlock, the way is matter of elccion, but the courſe of 
water is naturall. | | | 

"Jones Juſtice, There is great difference between a way and a water- 
courſe as to this purpoſe, foz admit that this water-courſe, after that it had 
deen in the Curtilage of the Plaintiff, goes further to the Curtilage of ano- 
ther, (hall not that other have the benefit of this water-ccurſe notwithſtand⸗ 
ing the unity of poſſeſſion : I think cleerly that he ſhall, | 

Doderidge, my opinion is, that the water ccurſe is not extinguiſhed by the 
unity of polle tion: But ſome conceived that he had declared his opinion in 
terroz to the Defendant : And afterwards tbe ſame Term Barkſedale fo; the 
Plaintiff ſaid, that he had agreed the caſe befoze, and therfoze would now 
— indeavour to anſwer ſome exceptions Which had been taken to the De⸗ 
claration. 

1. Exteption hath been that no pꝛeſcription 02 euſfom is made foz this wn 
ter-courſe, but only that Currere ſoſebat & conſuevit. But A conceive tha 
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the Declaration is good notwithſtan ding this, becauſe the Plaintiff here 
doth not claim an intereſt in the Water-courſe,but in the Land in which, &e, 
and therfoze it is good, and this appeareth by 12 E.4.9. the Pzioz of Lanto. 
nies caſe in a pzeſcription in a Market overt generally, and the reaſon therg 
was, becanſe he was a ranger, as in onr caſe he is, and this pleading ap⸗ 
peareth alſo to be good by Cooks Book of Entries, 18. Smiths caſe, which was 
entred 9 Jac.Rot,366.in this Court. 2. Exception was, becauſe it is nat ſaid, 
that it was Antiqua ReRoria, 3. Exception, becauſe it doth not appear that 
he was a ſpiritual man to whom the Demiſe of the Rectozy was made. 4. Be⸗ 
cauſe it is not ſaid, that the Water-courſe Ad predict. Rectoriam pertinet. 

5+ Becauſe the Water-courſe is alledged to be foz his cuſtomary Te⸗ 
nants of the ſaid Rectozy, and this is not good, as appeareth by 21 Eliz. Dy- 
er, 363. Pzeſcription, Pro quolibet cuſtomar. Tenente, is not good, but J 
conceive that this caſe is not our caſe, fo here is Cuſtomarius tenens Recto- 
rix, and there it is agreed that Quilibet cuſtomarius tenens Maner, had been 
good : And the plea in Bar hath ſalved theſe objections, and therfo;e he pray- 
ed judgment foz the Plaintiff, 

Jeremy fo2 the Defendant ; And firlt foz the matter in Law, it ſeemed 
to him that by the unity of poſſeſſion the Mater · courſe is extinguiſhed, and 
the Water-courſe may well be compared to the caſe of the way, foz as a way 
is a paſſage foʒ men over the land, ſo water hath paſſage upon the land, and a 
way is extinguiſhed by unity, as appeareth by 21 E. 3. 2. 11 H.4,5.21Af. 
and Davies Reports 5. and in 4 Jac.Jordan, and caſe it was the bets 
ter opinion that a way was extinguiſhed by unity of pcſeſſion ; true it is, 
that there Popham chief Juſtice put the difference, where the way is of ne⸗ 
ceſſity and where not, foz where the way is of neceTity there it ſhall not be 
extinguiſhed : This caſe hath been compared to the caſe of a Warren in 35 
H.6. but J conteive that the caſes are not a like, becauſe a Warren is a 
meer libertp, 8 H.7.5.4 man may have a Warren in his own Land, and Co. 
lib.7. Buts caſe by a Jeoffment of Land, a Warren doth not paſſe, but this 
Mater · courſe hath its oziginall out of the Land, and this caſe cannot be 
compared to an ancient Water-courſerunning to a ill, foz not withſtand⸗ 
ing the unity it ſhall paſſe with the Pill, foz otherwiſe it ſhall not be Mo- 
lendinum aquatinum, ſo that the water there is parcell of the thing, and ſo 
of neceClity ought to paſſe with the thing, but here it deth not appear that it 
is a Water-courſe of neceity, and foz any thing that appeareth, it may be 
filled with another Water-courle : Alſo J conceive that the Declaration is 
not good, 1. Bꝛcauſe neither pzeſcription noz cuſtom is laid foz the Was 
tercourſe, and it appeareth in Co. Book of Entries, Holcome and Evans caſe, 
and the old 1Book of Entries, 616, 617. Mich. I, Car. Rot. 107. Turner and 
Dennies caſe in this Court, in treſpaſſe foz bzeakinz his Cloſe, &c. the 
De kendant juſtified foz a way, &c. and that he was poſſeſſed foz years, and foz 
him and his Dccupiers had a way over the Land, the Plaintiff demurred, 
and reſolved that the pzeſcription is not good. 2. The Declaration is inſufft- 
cient being an action upno the caſe fo the topping of a Water-conrſe, and it 
is not Vi & armis, noz Contra pacem, Co lib. 9. 50, the Carl of Shrewsburies 
caſe, when there are two cauſes of an action upon the caſez the one Cauſa 
cauſans, the other Cauſa cauſata, cauſa cauſans may be alledged Vi & armis, 
foz this is net the immediate cauſe of the action, but Cauſa cauſata F. N. B. 
86. H. and 92.E. in the end of the Wit of action upon the caſe (hall be Con- 
tra pacem. 3- Alſo he hath pzeſcribed foz the Tenants of the Recozy , which 
is nat pollible, foʒ no Lay-man could be Tenant of a Kecozy, oz of Tithes be- 
foze the Statute of H.8, and therfoze J pzay Judgment foz the Defendant. 

Whitlock chief Juſtice conceived that the declaration was good, x the bar is 


naught, voth foz the fozm matter: the queſtion here is of Aqua profluens, and 
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A conceive that there needs no pzeſcription oz cuſtome in this caſe, foz wa⸗ 


ter hath its naturall courſe, and as is obſerved by Brudnell in 12 Hl. 8. Natu- 
ra ſua deſcendit, it may be called Uſu captio, oz Uſage, and he conceivey 
that the action npon the caſe very well lies in this caſe, like to the caſe where 
a man bath a honſe and windows in it, and another ere a new houſe and 
ſtop the light, then A may have an action upon the caſe ; but true it is, that 
I ſhall not only count foz the loſſe of the aire, but alſo J onght to pzeſcribs 
that time ont of mind light have entred by theſe windows, &c. ſee 7 E. 3. Af 
there be a ®chool-nafter in a Town, and another erea a new School in the 
ſame Town, an action upon the caſe doth not lye againft him, becauſe 
Schools are foz the publike benefit,and every pꝛivate man may have a School 
in his honſe. And foz the exception, that a Lay man cannot be poſſeſſed of a 
Rectory, J conceive that the Declaration is good notwithſtanding, foz a 
Lap-man may have a Rectozy by Demiſe. | 

And foz the Plea in bar, it is not good fo2 the fozm, becauſe that Searles 
centred and enfeoffed Pigot, and it is not ſaid, that he entred, and Expulic , 
and if a man enter and make a Feoffment, the owner being upon the Land 
the Fcoffment is void, and therfoze an aduall Ouſter ought to be ſhown : 
And fo; the matter in Law, he conceived that the Bar was not good, foz by 
the unity of poſſeſſion the water-courſe is not extinguiſhed, and pet A agree 
the caſes of a way and common upon the differences of Rights which are put 
in Bracton, lib 4.221. Theſe are called Servitutes, as jus eundi, fodendi, hau- 
riendi, &c. ſunt ſervitutes quas prædia ex quibus exunt aliis prædiis debent, 
and are called Servitutes prædiales, and this began by pzivate right, co wit, 


dy grant oz pzeſcription. a 


A way oz common ſhall be extinguiſhed , becauſe they are part of the pꝛo⸗ 
fits of the Land, and the ſame Law is of Fithings alſo, but in our caſe tha 
water-conrſe doth not begin by the conſent of parties, noz by pzeſcription, 
but Ex jure naturz, and therfoze ſhall not be ertinguiſhed by unity : A Mar⸗ 
ren is not extinguiſhed by unity, becauſe a man may ſave a Warren in his 
own Land, and in the caſe of 11 H. . the Gutter was not extinguiſhed only 
by the unity of poſſeſſion, but there alſo appeareth in the caſe that the Pipes 
were deſtroyed, wherby it could not be revived, and although the Bock of 
13 Eliz. Dyer 295. Two Cloſes adjoyn together, the one being by pzeſcrips 
tion bound to a Fence, the owner of the one purchaſe, the other dies, having 
iſſue two Daughters, who make partition, it is a quzre whether the incloſurg 
be revived, pet J conceive cleerly, that by unity of the poſſeſſion the Inclo⸗ 
ſure is deſtroyed, foz fencing is not natarall, but comes by induſtry of men, 
and therfoze by the unity it ſhall be gone, and ſo bziefly with this diverſity 
he concluded that where the thing hath its being by pzeſcription, unity will 
extinguith it; but where the thing hath its being Ex jure naturz , it (hall 
not be extinguiſhed, and therfoze the Plaintiff ought to have Judgment. 

Jones Juſtice agreed, that the Declaration is good, and that the War als 
ſo is good in manner, but fo2 the matter in Law it is not good. 

As to the firſt exception to the Declaration, I conceive it is good, albeit 
there wants a pzeſcription, and this is the oꝛdinaxy of pleading, as appears 
in Co.lib.4 Luttrels caſe, and in all the pzefidents befoze cited. 

2. Foz the exception Vi & armis, he conceived this difference, whers 
the ad is a Treſpaſſe and a Nnſance, there it may be laid to be Vi & armis, 
bat if it bs a Nuſance only and not a Treſpadle, it is otherwiſe : as if A have 
a way over another mans Land, if a ſtranger dig in the Land ſo ao A cannot 
have the way, now becauſe it is a Treſpaſſe to the Dwner of the Soil, in my 
action upon the caſe againſt a ſtranger, I may have Vi & armis, but if ths 
owner ſtop the way, there Vi & armis ſhall not ve in my action upon the caſe. 

Foz the third exception ,becanſe he doth not ſay, Ad ReRoriam * 
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but J conceive that it hall be intended ad ReRoriam impropriat, and ſo it 


appeareth. 

4. Where it is ſaid, Watering-conrſe foz his Tenants, J conceive it is 
good enough, being in an action upon the caſe where damages only are to be 
recovered : That the Sar alſo is good in fozm, foz although the Tenant 
here be a DiCleiſoz, yet it is a good Bar, foz it matters not whether he bath 
a Title oz no, if the Water-courſe be extind by the unity, fo; the matter in 
Law, he conceived that the unity of poſſeſſion had not extinguiſhed the ULa- 
ter / courſe. A man hath things ont of another mans Land, either by grant as 
a Peigniozy, Rent, Common, &c, and theſe are diſtinguiſhed by unity, 8c. 
and the reaſon is, becauſe one who hath intereſt as Dwner of the Land, can- 
not have a particular intereſt in the ſame Land alſo. Dz by pzeſcription, and 
thoſe things are extinguiſhed by unity of poſſeCion alſo, and not only foz the 
firſt reaſon becauſe he is Dwner ofthe Land, and ſo cannot have a particu- 
lar intereſt in the ſame Land alſo, but alſo becauſe that by the unity the pze- 
ſcription fail? And foz the caſe in Dyer, 13 Eliz. I concetve that by the uni- 
ty the inclofure is gone, and ſo it was reſolved in 37 Eliz. foz every one is 
not bound to incloſe : Foz the caſs of the way, J will ſuſpend my opinion 
concerning it, becauſe Clark and Lambs caſe is now depending touching it 
in the (ame point. 

But now foz our caſe, it differs from the pther caſcs, foz the preſcription 
here is in another manner then is made foz Common, foz it ſhall be 

either as appendant, oz appurtenant, but Currere ſolebat is only in this plea- 
ding, foz here no intereſt is claimed, but in the othec caſes an intereſt is 
claimed: Jn this caſe the Land re mains as it was befoze, and therfoze the 
unity mill not extinguiſh it; and if (ach a unite by conftrucion of Law 
ſhould extinguiſh Wafer-courſes, it wonld be too dangerous: fog that 
a man bath a Wateretourſe from Thames to his houſe in Lam if he 
purchaſe a partell af Land in Hendley ; now becauſe that the Thames come 
by the ſame Land, his Water-courſe, hall be extinguiched. Alſo ſappoſe that 
the Water-courſe after it hath been in the Curtilage of the Plaiati#, goes 
into another Curtilage, is it reaſon that by this unity the ſecond man ſhall 
loſe his Water-courſe 2 withcut doubt it is unreaſsnable. And the caſe of 
II H. 7, ef the Gatter, warrants this opinion, and therfoze the Plaintiff 
ought ts have Judgment. 2 ; 

Doderidge Juſtice, J conceive no great difficulty in the caſe ; foz the ex⸗ 
ceptians to the Declarations they are not matertall. 

1. That there wants Pzeſcription oz Cuſtom, IJ conceive that it is good 
enough, foz here are the wozds of Currere ſolebar & conſuevic, and Conſuc- 
vit is a geed wozy foz a Cuſtom. 

2. That a Lay-man cannot have a Parſonage ; true it is, that a Lay-man 
cannot be a Parſon, bat he may have a Parſonage, foz he may be Leflee of 
it, which appeareth many times in our Books. 

3. Chat it is not alledged to be Vi & armis, this is the moſt colour alle 
cxception, and the caſe andrule cited out of Co. lib. g. the Earl of Shrewsbu- 
ries caſe is good Law, but it is impoſſible to plead Vi & armis in this caſe, fo; 
the unity was in H.8. and the wzong is ſuppoſed after the ſeverance, and it 
is ſuppoſed to be done by the Dwner of the Land, and a man cannot do a 
thing upon his own Land Vi & armis, 

4. Becaule it is not alledged to be an ancient Rectozy : J conceive it need 
net, becauſe the Law pꝛeſumes all Rectozies to be ancient, the Patronages 
wherof are gained Ratione fundi, fundationis, vel dotationis. 

5. Wecanſe he doth not ſay, that Pertinet ad Rectoriam: But he hath ſa(d 
a thing which amcunts to as much; foz it is ſaid , that in the Rectozy was a 


cetfain Curtilage in which there is a Watering-pond, and the Cartilage 
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is part cf the houſe, and therfoze he need not ſay, that it belongs to the houſe, 
Foz the Bar A conceive that it is good foz the Mannoz: A man makes a Fes 
offment of Land, the Owner of the Land being pꝛeſent at the ſame time, no- 
thing wezks by the Livery foz the reaſon befoze given by Jones. Foz the 
matter of Law he conceived that the unity of poſſeſſion doth not extinguiſh 
the Water-courſe, and that foz two reaſons. 

1. Foz the neccſlity of the thing. 

2. From the nature of the thing being a Water-courſe, which is a thing 
running. 

1 Foz theneceſſity, and this is the reaſon that common appendant by the 
unity cf poſſeſſion ſhall not be extinguiſhed, fo2 it is appendant to ancient 
Lant-hide,and gain arable Land, which is neceſſary foz the pzeſervation of ths 
Ccmmon-wealth ; and as in this caſe there is a neceſſity of bzead, ſo in our 
caſe there is aneceſſity of water: And foz the caſe of a way Diſtinguendum 
eſt, fo2 if it be a way which is only foz eaſement it is extinguiſhed by unity of 
poſſeſſion, but it it be a way of neceſſity, as a way to Parket oz Church, 
there it is not extinguiſhed by unity of poſſeCion, and accozdingly was the 
opinion of Popham chief Juſtice, which J take foz good Law, and the caſe of 
11 H.7.25. is a notable caſe, and there a reaſon is given why a Gutter is 
not cxtinguiſhed by nnity of pcſſeſſion, becauſe it is matter of neceſſity. 

2. From the nature of water, which naturally deſcends, it is alwais cur⸗ 
rent, Et aut invenit aut facit viam, and ſhall ſuch a thing be extinguiſhey 
which bath its being from. the Creation. Co.lib,4. Luttrels caſe, a Mill is 
a neceſſary thing, and if I pur chaſe the Land upon which the ſtreams goes 
which runs to this Mill, and afterwards A alien the Mill, the Water-courſe 
remains. o if a man hath a Dye-hcuſe, and there is a water running to 
it, and afterwards he purchaſe the Land upon which the water is current 
andſell aaa! have the Matex/couxſe, Dyer: Dame Browns caſe, and 
the pꝛincipall cale in Luctrels caſe, a Fulling-mill made a Water-mill, this 
ſhall not alter the nature of the Pill, but pet it remains a Pill, the water 
bath its courſe notwith ſtanding the unity, and he concluded foz the Plains 
tiff 


Crew chief Juffice, I agree that the Declaration is good, and alſo that 
the Bar is good foz the manner, but foz the matter in Law, I conceive that 
it is not good. In our Law every caſe hath its and oz fall from a particu⸗ 
lar reaſon oz circumſtance : Foz a Warren, and Tithes they are not extin⸗ 
guilhed by unity, becauſe they are things collaterall to the Land: And foz 
the caſe of 13 EU. in Dyer, of an Incloſure; J conceive that by the unity 
the Ancloſure is deſtroyer, foz the Pzeſcription was interrupted, and in 
Day and Drakes caſe, 3 Jac. in this Court it was adjudged that in the ſams 
caſe the Pzeſcription was gone; It may be reſcmbled to the caſe of Homage 
Anceftrell 57 E.3.Firzherbert Nuſans: Aud foz our caſe it is not like to the 
caſes of Common, oz a Way, becanſe the Water -courſe is a (Ying naturall 
and therfoze by unity it ch il not be diſcharged ; alſo there is a linement out of 


which everg man ſhall have a benefit, and therfoze he concluded that Judg- 


ment ſhould be given foz the Plaintiff ; And Judgment was commanded to 
be entred foz the Plaintiff. 


The 
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The ſame Term in the ſame Court. 
Welden verſus Veſey. 


As action of Debt was bzought by Welden Sheriff of the City of Coven- 
try againſt Veſey, upon the Statute of 29 Eliz. cap. . and declaree, that 
it is pzovided by this Statute that no @heriff oz Pinilter, &c. ſhall take foz 
an execution, if the ſumm doth not exceed 100 l. but 12d. fozevery 208. 
and being above the ſumm of 100 l. 6 d. foz every 20 s. and ſhews that wher- 
as the (aid Veſcy had judgment againſt one in an action of Debt, that the 
Plaintiff by virtue of a Capias directed to him, took the body of the ſaid per- 
ſon condenmed, and that it was delivered to the Plaintiff, and that he foz 
levping of the money had bzonght this action. 

The Defendant by way of Bar ſaith, that it is pzovided by this ad that it 
ſhall not extend to Executions in Towns Cozpozate, and that this was with- 
in , and ſo demurred upon the Declaration. 
ans Whitwick argned fo; the Plaintiff ; two things are conſiderable in 

is caſe. 

1. Whether where the ſumm cxceeds 100 |. the Sheriff ſhall have 12 d. 
fo; every 20 8. of the 100 l. and 6 d. foz that which is over, oz 6 d. only foz 
every 20 8. fa all the ſumm. 

2. CWhether this Statute extend ft: Judgments in Tobons Cozpozate. 
Foz the firff, the letter of the Statute is cleer that he ſhall have 1 2 d. foz the 
firft 100 l. and & d. foz the reſidue, foz the Statute is, that if it be above 1001. 
that be hall have but & d. therfoze if it be under a 100 l. he ſhall have 1 2 d. 


— 


Whether a 
Sheriff, or, 
&c,ſhall have 


ebery 20 s. And the meaning of the Statute is plain alſo, foz otherwiſe 1 d. In the 
Sheriff call have a lefer Fee where it is above a 100 1. (as where it pound for the 


is a 199 l.) then he ſhall have fo; 100 l. but this was not the intent of the @ta- rt 1001. and 


but the greater the Execution, the greater the Fee: It was adjudg- 
ed in one Gores caſe. 10 Jac, that an action of Debt lies upon this Law, paſch. 
I4 Jac. Rot. 35 1. Brole and Tumblerſon Sheriffs of the City of London, 
bzought Dot againſt Nathanael Micheil foz execution of 400 (. foz 121.10 b. 
ſcil.51.foz the firſt 100 l. and 6 d. foz every 208.after: But I confi Ce that the 
pzincip..il queſtion there was, whether an adion of Debt lics foz the money, 
and it was reſolved that it did, and Judgment was given foz the Plaintiff. 

2. To the Proviſo, that this doth not extend to Fees in a Tuwn Cozpo- 
rate, whether this extend to executions which go cut of Judgments in this 
Court, oz in the Common Pleas into Towns Cezporate. The Statute 
ſhews that befoze that time the @heriff had taken great Fees, which the 
Parliament conſidering, reſtrained them to a cert:taty ; The wozds of the 
Proviſo are generall : —— that this Aa ſhall not extend to any ces to 
be taken foz any Execution within any City 02 Town Cor pozate, and al- 
though the wozds be generall, pet the cxpoſition (halt be accozding to reaſon, 
as it is ſaid in Fulmerſton and Stewards caſe in Plow. C xpeſition, ſhal be made 
ag inſt the wezvs, if the wozds be againſt reaſon, 5 H.7.7 38 H.,3.Broo. Live- 
ry 6. The King ſhall have pꝛimer Seiſen of all Lands of his Menant which 
de holds of him in Capite, but if one holds cf the King in Capite, in Socage, 
be ſhall pay no paimer Sciſen to the King, and this Statute ſhall have this 
intend ment, that this Proviſo ſhall extend only to Executions upon Judg- 
ments given in Cities and Towns Cozporate, and not where Judgment is 
giben in this Court, oz the Common Pleas, and Cxecutions are only there, 
and this ſeems to be a reaſcnable conſtrugion ; Executions in Towns cozpo- 
rate, to wit, Exetutions upen Judgments given in Towns cozpozate. If the 
Sheriff make execution at the Town ſive he ſhal have foz his fees as the @ta- 
tute limits, g therfoze be (ll have it if ** the Town, 4 if this ſhould * 

2 e 


6d, for the 
reſt upon an 
Execution. 


— 


—— — ꝗ ꝓ¼r— 


Welden verſus 
Veſey. 7 


be ſo, this miſchief would enſue, that pzeſently when an Execution iNucs cut 
againſt a man, he wil ſhelter himſelf in a Town cozporate,as in a Sanctuary, 
and the Sheriff will not do execution there,becauſe he ſhall not have ſo great 
a Fee foz doing it as if it were in ancther place, and ſo execution (which ts 
the life of the Law) (all be undene. 

Jermy foz the Defendant ; and firſt, if the ſumm exceed a 100 l. he ſhall 
have but 6 d. foz every 20 6. of all. It is conſiderable that at Common 
Lav) the Sheriff cught to do execution freely without any recompence. In 
Both and Sadlers caſe lately in this place, an action upon the caſe was bzonght 
by a Bailiff, that wheras a Warrant foz taking ſuch a man was direced to 
him, the Defendant pꝛomiſed him 40 8. fog his pains, he took the man and 
b:cu1ht an action fo the 40 8s. and it was agreed that he ſhould not have it. 
The Law abhozs that great Fees ſhall be given foz executions,Co. lib. z.7.in 
Heydons caſe: In the expoſition of the Statute thzee things are conſiderable. 

1. What the Common Law was befoze the making of it. 

2. What the miſchief was at the Common Law. 

3. Lhe remedy which the Statute gives. 

4. The true reaſon of the remedy . The Common Law was, that the 
Sher tik hall not take any Fee fo2 execution, Ergo now he ſhall take as ſmall a 
fee as may be, becauſe this is nigheſt to the common Law: And the firſt wozds 
are declacative what Fees he ſhall take; and the ſubſequent wozds affirmative 
what zecs they may now take, to wit, where the ſumm doth not exceed a 
1001, 12 d. fo2 every 20 8. 14 Jac, Jt was cbieded, that the Sheriff is not 
bound to do execution bet oze he hath his Fee, and then it was reſolved that 
be might dave an action of Debt, and ſo it ſeems that the party is not bound 
to give levviag money befoze that the execution be done, and otherwiſe, the 
party PL.;ntiif may be at great miſchief if the other be not taken : And it 
hath been agreed lately in the Common Pleas,that if the ſumm exceed Tool. 
be h_'l have but 6d. fozevery 20s, And as to the ſecond point, he endea- 
veured to maintain that the Proviſo extends to crecutions in Towns cozpos 
rate, although the Judgments upon which the executions illue are given in o⸗ 
ther Courts, and this is the conffant pꝛactiſe of the Citꝑ of London, 

The zutges delivered their opinion, with a pꝛoteſtation, that they might 
recall them, if afterwards better reaſon appeared. 

Crew chief Juſtice was of opinion that he ſhall have but 6 d.foz every 2086. 
if the ſumm exceed 1001, and the ſumm ſhall not be divided, but if the ſumm 
be under a 100 l. then 12 d. fo2 every 20 s. and this is the reaſon of the Law, 

And kc; the ſecond peint, although the Judgment be given in the ſupert- 
o2 Ccurt, yet if the Sheriff does execution there, he ſhill have his levping 
mou. and this is within the intention of the Proviſo. 

Doderidge, Juſtice the fir queſtion is upon the erpoſition of the Statute, 
the ſecond upon the Proviſo: Foz the firſt two cxpclitions may be made as 
bath been remembzed, then we will enquire of the interp:etation : This 
Ste tute was made fo2 the benefit of Sheriffs, that as they are in hazard by 
taking ef men, becauſe many times reſiſtance was made. 2. When the 
Sheriff had taken a man, and in the carriage of him to pꝛiſon he had cſca- 
ped, an action upon the caſe didlye againſt the Sheriff, and when he had 
him in pꝛilon, he ought to have great care in keeping of him, foz an adion 
lies againſt him if he eſcape; and therfoze although on the one ſive there 
was a great miſchief by reaſon of great Fees that the Sheriff took foz execu⸗ 
tion; ſo on the other fide, the Law tendzed Sheriffs in reſpec of the hazard 
um care which they had of men in execution, and therfoze the Law in an in- 
differency pꝛovides that the Sher iſk ſhall have a good Fee foz execution, and 
alla it pꝛovides againſt his ertoztion, and ſo it is indifferent between the op- 
pꝛellien of the Sherilf and covetouſneſſe, and ws are not to judge accozding 
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to the intent, but accozding to the equity of the Law, foz equality to pe bent 
the cobetouſneſſe of @heriffs and the dppzeCion. of the people; then in this 
caſe if he ſhall have but 6 d. foz every 20 8. foz 200 l. he hall habe no moze foz 
execution of 200 l. then if it were a 100 l. But I think this was not the in- 
tent of the Ag. 

Foz the ſecond point, 4 take it that this Statute did not extend to Duits 
within Towns cozpozate, and executions upon them, foz they are not at ang 
great trouble foz doing of execution within their Towns, no hazard : But 
if a Sheriff dors execution in a Town cozpozate, then he ſhall have accozding 
to the Statute, foz it may be that the P2iſon is far diſtant. And J upon the 
ſuddain conceive that this Proviſo extends only to owns cozpozate, which 
are Counties. | 

Jones Juſtice, thzee queſtions have been made upon this Statute. 

1. Foz the nature of the action which the @beriff is to have upon this 
Statute, and foz that it hath been many times reſolved that he ſhall have an 
action of Debt, foz when a remedy is given by a Statute, and no action is 
given by the ſame Statute wherby the penalty ſhall ve recovered, there he 
ſhall have an acton of Debt. 

2. Who ſhall have the Fee when the Sheriff makes a Warrant to a 
Bapliff of a liberty, the Bapliſf of the liberty oz the @heriff. 

The ſecond -bzanch of the ſecond queſtion is, hat when one Sheriff makes 
the extent, and another Sheriff makes the Liberate, who ſhall have the Fee: 

3. The third queſtion hath been in debate in the Common Pleas, and 
there was ſome opinion that if the ſumm be above a 100 l. and under 2001. 
that the Sheriff (hall have 12 d. foz every 20 s. of the firſt 100 I. foz other- 
wile the Sheriff hall have a leſſe foz execution of 199 l. then he (hall habe 
foz 100 I. But if it be above 200 l. he ſhall have 6 d. ab initio. 

My opinion on the ſuddain is, that foz every 20 s. of the firſt 100 l. he ſhall 
have 12 d. and foz the reſidue he hall have 6 d. foz every 20 s. and the other 
ſhall not be altered. ; N 

And foz the ſecond point, J hold that this Proviſo extends only to Judg- 
ments oziginally commenced in Zowns coꝛpozate, and not to executions upon 
Judgments given in ſuper ioʒ Courts, fo2 then the her iſk daes execution as 
an Oſkicer to theſe Courts: And the Sheriff of the County is at as great 
— as if he were her iff of another County, and ſhall not be hound by ths 
Proviſo. 

Whitlock Juſtice was fo2 the Plaintiff in both the points, to wit, that the 
Sheriff ſhall have 1 8. foz every 20s. of the firſt 100 l.and 6 d.foz every 206. 
of the reſidue. And by him the Sheriff may refuſs to do execution untill the 
levyping money be paid to gim. 

And foz the ſecond point, the Sheriff of the County of the City is not with- 
in the Proviſo, but (hall have the Fees by the Statute pzovided , as well as 
the Shcriff of the County ſhall have, foz the wozds are generall, and the 
exception goes to all Tawns cozpozate and Cities, but doth not ſay Cities 
which are Counties, and therfoze this Sher is within the benefit of this 
Law: And in Michaelmas Term next following the caſe was moved again 
by Whitlock fo; the Plaintiff, and he ſaid, that he would not ſpeak to the ſe- 
cond point, becauſe the Court had delivered their opinion , that the Proviſo 
in the Statute, that this ſhall not extend to executions in Towns cozpozate, 
it is to be intended of executions in Towns cozpozate upon Judgments there 
given: But foz executions there upon Judgments given in this Court, oz 
any other ſupezio2 Court, the Sheriff ſhall have ſuch Fees as are limited by 
this Statute. And the Court laid to him that were agreed of it. 

And as foz the firft point, he conceived that the @heriſf ſhall have 12d. 


fo; lebying of every 20 5. of the firſt 100 l. and 6d. of every pound moze, this 
t 
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Awdeley — ; 


Joye. 


A Writ of 
Reſticution 
to a Town- 
Clark being 
ouſted of his 
Oſhce, 
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this appears cleerly by the Letter of the Statute : And the caſe in Mich. 19 
Jac. in C. B. between Empſon and Bathirſt both not make againſt it, foz the 
reſslutton of the ſaid caſe. was upon other matters: The caſe being, a man 
was bound in a Statute of 1201. the Sheriff extends, and befoze the Libera- 
te takes deuble Band of the party foz payment of his Fets, and afterwards 
bzcught Debt againſt the party, who pleads the ſaid matter in Bar, and the 
Statute of 2 3 H.6.cap.10, And in the caſe were thzee points. 

I. Whether the Sheriff may take a double Bond foz the papment of his 
Fees, and it was reſolved that the Bond was void, foz the Sheriff might 
have Debt upon the Statute foz his Fees. 

2. Whether the Sheriff ſhall have his Fees befoze the Liberate, andre- 
ſolved that he (hall not. 

3. Was this very queſtion, and two Juſtices were againſt one, that 
where the ſumm exceed 1001. he ſhall have but 6d. foz levying of every 
20 s, of the firſt 1001, But the Judgment was given upon the other points. 
All the Court ſeemed to be of opinion that he ſhall have 12 d. foz every 20s. 
of the firſt 100 1. and 6d. foʒ every 20 s. of the reſidue. 


— ——ꝛ—e—ͤ Im 


The ſame Term in the ſame Court. 


Awdeley verſus Joye. 


Ar being put out of the Town-Clarkſhip of Bedford, moved foz a 
Wait of Reſtitution to the place, and it ſeemed to Doderidge Juſtice 
that the Juſtices of this Court have fo grant reſtitution in this caſe, 
and he cited a caſe in 16 Eliz. in this Court, where reſtitution was granted 
in ſuch a caſe, and 43 Eliz. by warrant ofFennor Juſtice, a Mzit of Reſti⸗ 
tution was granted. 

One who was Town Clark of Boſton fozlife, was made Alder man and 
put out of his Clarkſhip, and was reſtozed. This Court hath power not 
only in judiciall things, but alſo in ſome things which are extrajudicial. The 
Majo; and Commonalty of Coventry diſplaced one of the Alder-men, and he 
was reſtozed ; And this thing is pecultar to this Conrt , and is one of the 
flowers of it. ; 

Crew chief Juſtice,doubted whether reſtitution could be made co Awdeley, 
oz no, becauſe the Dſfice was granted to him in Reverſton, when it was ex- 
pedant upon an Eſtate foz lite, and when the Officer foz life died, Joye was 
—— he ſaid, that all the ſaiv Mzits remembzed are, where he had once 

ſton. 

Whitlock Juſtice, inthe caſe of one Conftable, 10 Eliz. It was reſolved 
that this Ceurt hath power to grant reſtitution in ſuch a caſe, where he was 
put out of his Dffice : And by Jones Juſtice, this Court hath power to grant 
Reſtitution, and he remembzed, one Mittlecots caſe : And Noy being of 
Counſell with Awdeley ſald, that there are Pzeſidents to p2ave this in the 
times of E.2.E. 3. and H,6. And it was ſatd by the Juſtices that they are the 
chief Conſervatozs of the Peace within the Realm, and therfo;e have power 
fc2 the pzeſervation of the Peace in ſuch facticus Mowns to grant reſtitution. 


The 


Dabborne verſus Goodwin verſus 177 
Martin. Willoughby. 
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The ſame Term in the ſame Court. 
Dabborne verſu Martin. 


Homas Dibborne bzought an action upon the caſe againſt Martin foz Words, 
theſe woꝛds, Thou art a Knave of Record, and a forgering Knave: And Thou art « 

it was argued by Jermy foz the Defendant,that the wozds were not actionable, «ve of Re- 
fo2 a Knave ſignifies a Male. child, ſo that it is no moze then to ſay, Thou art 4. 
a Male · child of Recotd: And foz fozgering Knave, the action will not lye, 
foz Fozger is a generall wozd, and may be applied to divers Trades, as foz- 
gering @mith, fozgering Goldſmith ; and when he called him fozgering 
Knave; there was no communication of his Dffice, 18 Jac. Sir William 
Branskill bzought an action upon the cafe, and declared that he was well diſ⸗ 
cended, and was a Gentleman of the Chamber to Pzince Henry, and he 
bzought an acticn foz theſe wozds, Thou art a Coſener , and liveſt by coſen- 
age, and adjudged not actionable,Co. lib. 4. 16. Action upon the caſe doth 
not lee fo: theſe wozds, Thou art a corrupt man, if there were no communi- 
cation tcuching his Pzofeſſion ; And it was argued fo2 the Plaintiff that the 
woꝛds were actionable, foz it lyeth foz theſe woꝛds, Thou art an Out - putte- 
rer, if they were ſpoken in Northumberland where they are underſtood, but 
not here, becauſe they have no ſignification : And the wozds here are ſpeciall 
and (hall have reference to his Office, and ſhall hare ſuch an interpzetation 
as is now uſed, and now Knave hath no figniffcation of ÞPale-child. 

Jones Juſtice ſaid, that if one ſaith, that ſuch a one is a cozrupt Judge, a- 
ction lies, oz if one ſaith of a Clark, that he is a fozging Clark, action lies: And 
in 28 Eliz. the opinion of Juſtice Fennor was, that foz theſe wozvs (Thou 
baft forged my Fathers Will) action lies. 

Crew ſaid, that he did not underſtand the wozd (Forgering) but foz calling 
ane nave of Recozd, action lies. And Doderidge Juſtice ſaid, that he ne- 
ver gave way to theſe actions upon the caſe foz wozds > And no opinion was 
given this day. 


— ———. —— 


— — — 


The ſame Term in the ſame Court. 
Goodwin verſus Willoughby. 


Oodwin b;ought an action upon the caſe againſt Joane Willoughby wife 

if Thomas Willoughby, and upon non Aſſumpſic pleaded, it being found 
fo2 the Plaintiff, it was moved in Arreſt of Judgment. 1. That the Plain- 
tiff ſhews that Thomas Willoughby was indebted upon at count, and doth not 
ew that [oane Willoughby is Executrix oz Adminiſtratrix, and pet that 
the pꝛemiled to pay, wheras in truth the hath no canſe to pay, foz there is no 
conſideration, and ſo Nudum pactum. 

Jermy foz the Plaintiff : foz the firſt, becauſe it doth not appear foz what 
cauſe he ac counted; JF anſwer, that this is but a meer conveyance : And foz 
the ſecond, that ſhe does nat (ſuppoſe that the Feme is executrix, &c. But 
dere is a good conſideration, which is, that ſhe ſhall not ſue 0z moleſt, and that 
de gave day fo2 payment, this is a ſufficient confideration. But Stone of 
tounſell with the Defendant ſaid, that the firſt is the ground of the action, and 


therfoze be ought to ſhew foz What he accounted. 
22 Crew 


— — ——— —ä—ä— 


8 Drope verſus 
Theyar. 
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Crew chief Juſtice, (wo exceptions have been taken, 1. Foz the alledgs 
ing the manner of the account, which A conceive is good enough, and he need 
not ſhelo the canfe of the arrovant: And as td the ſecond, becanſe it doth not 
appear that ſhe is Executt ix, oz Adminiſtratrix , and ſo no conſtderation, 
and ſo no Aſſumpſit : But here the aſſumes fo be Dcbto; and makes a pzo- 
miſe to pay, which is an acknowledgment of the Debt by inference , and 
therfoze he conceived that the Aſſumpſit was good. 


- ; Doderidge Auſtice, fog 22 it is good enough. yet Cum indebitatus exi- 


it is no gosd Aſſumpſit 


Where fer- 
bearance 
without cauſe 
of ation, is 
no ground of 


an Aſſumpſit. 


here be hows a ſpeciall way of Debt, and it 
would be long aud tedious fo deſcribe his account. Foz the ſecond thers is no 
cauſe of actian, becauſe it doth not appear that ſhe is Executrix oz Admigi- 
ſtratrix, oz Gxecutrix of her own w2ong. : 

If I ſay ta ene do not trouble me, and J will give you ſo much, this is not 
ionable, foz there ought to be a lawfull ground, and fo2 this cauſs the De- 
claration is void, foz it is only to avoid moleſtation : Give me time, &c. 
this is no good Aſſumpſit, foz fozbearance is no ground cf action where he 
bath no canſe to have Debt, 

Jones Juſtice agreed in the firſt with them, becauſe a generall action 
the caſe ſufficeth, and in truth it is but an inducement to the adion; but foz 
the other part he doubted, and hs cited one Withypools caſe, an Infant with- 
in age, pꝛomiſod to pay certain money, he makes an Cxccutoz and dias with- 
in age; the Executoꝝ ſaith to him to whom the pꝛomiſe is made, fozbear any 
I will pay you, and there an action upon the cale did lye againt the Txecn- 
toz upon this pzomiſe, and yet it was a void Contr ad, but there was colour 
of action, fogbear till ſuch a time, now the other bath loſt the advantage of 
bis Suit: But he gave no opinion. 

Crew, It is a violent pzeſumption that hs is indebted : But by Doderidge 
here is no colour to charge her, but only by inference that the is Executrix. 

If a ſtranger ſaith, fozbear ſuch a Debt of J. S. and J will pay it, it is a good 
conſideration fog the lol to the Plaintiff, and in this caſe it appears not 
that there is any cauſe, and Broom Seconvary ſaid, that Withypools caſs 
befoze cited was reverſed in the Exchequer Chamber. 

Jones, If an Infant makes a pꝛomiſe, it is void, and he may plead aon Aſ- 
ſumpſiz, which Doderidge did not deny : But upon his Obligation he cannot 
plead Non eſt factum, fog he (aid that he ſhall be bound by his hands, bat not 
by his mouth. 


— — 


The ſame Term in the ſame Court. 


Drope verſu: Theyar, 


A Deut by Drope again Theme en Jnno-keeper upon Jſus joyned, and 
UKeordig fo; the Plaintiff, Bolftred moved in Arreſt af judgment foz ths 
Defendant, and the matter was that ons Rowly who was ſervant to Drope, 
lodged in the White Heart at . Giles, andthers had certain Goods of bis 
Maſters which were Koln from him in the night, and Drope the ÞPaſfer 
bzought an action therupon, and it was moved by Bolſtred that the Plaintifr 
was without romedy. 
1. Bocauſe it was in an Anne in London, fog the Regiſter 105. is Quan- 
do quis deptædatus euns per patriam, whisþ (as by ſaid) could not bs 8p- 
tended to an Inne in London. 
2. Jt ought to bs an Inne, as Anno-keeper- 


3. Hs 
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3. Yo ought to be as a Gueſt lodging, and chis appeareth in Culeys caſe, 
in 5 Jac. in Celly and Clarks cas '(which was eritrud Paſch 4. Jac. Rot. 254. 
It was adjudged that where the Gueſt give his Goods to his Volt to deliver 
to him thzee dates after, and the goods are lait, that an anion is not main- 
tainabls againſt the Inne ⸗keeper foz them, and this was in an Inne in Ur- 
bridge: And in one Sands caſe, where the Gueſt tame in the mezning, and 
bis Goods wers taken befoze night, be ſhall bave an acion again the June⸗ 


keeper. 

4. The Goods onght to be the Goods of the party who lodgeth there, fo; 
the wozds are It a quod hoſpitibus damna non eveniunt, and hers the Maſter 
who bzought the anion was not Gueſt: But admit the Maſter ſhall babe 
the action, yet he ought to alledge a cuſtom that the Maſtet (hall habe the a- 
tion foz the Goods taken from his Servant, Trin. 17 Jac. Rot. 1535. Bidie, 
and the Paſtor bzonght an action foz Goods taken from the Servant, 
and there it was refotved that hs ought to conclude that Pro defeRu, &c. and 
apply the cuſtom to him being Paſter: See Co. Book of Entries 343. And 
that a cuſtom, that foz other mens Goods in the cuſtody of Gueſts, the Ow⸗ 
ner Gall have an action agaialt the June-keeper if they be Rollen, 

Ob. This is the Common Law, and therfoze ought not to be alledged. 

Anſw. Where a man takes upon him to ſhew a cuſtom, he cught to Gew 
it pzeciſely, he cited Heydons caſe, Co. lib. 3. 28 Hl. 8. Dyer 38. And it was 
ſaid foz the Plaintiff that Goods are in the poſſeſſion of the Maſtet which ate 
inthe poſſeſſion of his ſervant, and ſo hers the Mater might have had action 
well anus, B E.4. my Det bant makes a Contra, oz butes Goods to my 
uſe, Jam liable and it is my ad. "1/02 27 

Wy ths Court an Inne in London is an Inne, and if a Quaſt be robbed in 
ach an Anna, de Wall babe ramedy as if hs were Enns per patriam: But 
the cheile point was, whether the maſter ſhall have the acton in the caſe 
whers the Servant loſt the goods, and by Jones Juſtice in 26 Eliz. in C.B, 
upon the Statute of Hue and Cry it was reſolved that if the @ervant be rob⸗ 
bed the alter max have the Action,and ſo by him ſhall it bg in the caſeDode- 
ridge Juſtice, the Servant may have the Action alſs : Mths Hervant be robbed 
of wares, the Halter or Servant may have an appeale 8.E.2. Tir. Kobbery; 
two joynt Merchants, ons is Robbed both ſhall in ide Action and may 
alſo joyn in the appeal. But it may be objected (as Whitlock Juffice did) 
that the Maſter is not Hoſpitans, I ſay this is to n parpoſs 4 A man put 
dis Vazle in the Stable, and befozs he goes to bed m lodging, the. Hoge is 
gone, he Gall dave an action althongh hs did not lage thers. Fug the wa 
( tranſeunte:) although he be at the env of his Joarnoy, vet it is within the 
cuſtom, and he ſhall have action. And by Crew, t A ſond cloath © a May- 
loz, - it is teln from him, the Tayloz ſhall have an action of treſpaſſe, 0; 
the Dwnor. 

Jones the caſs of Hue and Cry is amozs ſtronget caſs then this is, d there 
the Servant ,onght to ſwear that he is robbed, and yet the Pater ſhall habe 
an action: And foz ths wozd (tranſeuntes) all agresv that although hs bs at 
the end of his journey, oz at an Inne in London, pet ys is within the tem- 
dy of this Law: And if a man (ay in an Anne a moneth, 0z a quarter of a 
yoar, ſhall not hs have an aalen if he loſe his Go: | 

Doderidge agreed, that if a man bs boagded in an Ine, aud his Gooks 
ats cola, de ſhall not havs an acfon upon this Law. Aud notwith&anving 
this objection, judgment was given fog the Plaintiff apo the Yervict. 


Trig, 
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Sir William Buttons The Caſe of the Major, - — 
Caſe. Bayliffs c. of Maidſtone. 


Words, 
Sir William 
Buttons men 
have ſtoln 
Sheep, and be 
ſpake to me 
that I ſhould 
not proſecute 
them, 


Trin, Term, 2 Car. In the Kings Bench. 


Sir William Buttons Caſe, 


Ir William Button a Juſtice of Peace bzought an action foz theſe wozde; 
— William Buttons men have ftoln Sheep, and he ſpake to me that 1 
ſhould not proſecute them, and it ſeems that the action did not lye, becauſs 
Sir William did not aver that he is a Juſtice of Peace, and it doth not appear 
in what Ccunty the ſaid Felony was done, 36 Elz. One bzought an action fo; 
theſe wozds; A. is a coſening fellow , and the greateſt Pickpurſe in Noz- 
thamptonſhire, and there is not a Purſe picked within 40. miles of Nozthamp- 
ton but he hath a band in it, And the action did not lye becauſe he did not a- 
ver that there were Purſes cut. 

Jones Juſtice put this caſe, One ſaith, that A. is as ſtrong a Thief as any is 
in Warwick Gaol,he cught to aver that there is a Theef in Warwick Gaol, 
oz otherwiſe they are not actionable. 

Doderidge pat this caſe, There is a neſt of Theeves at Dale, and Sir John 


Bridges is the maintainer of them, thele are acttonable, becauſe it implics 
maintenance. my 


Note that it appeared upon a motion which the Attorney · generall made a- 
aint one Lane (who is a Recuſant in Nozthamptonſyice) that a Leaſe 

or years made by a Recuſanc of his own Lands after conviction, if 

it be Bona five will bind the King, but if it be upon fraud and covin, 
then it will not; and Whitlock ſaid, that it is a common courſe for 
Recuſants to make Leaſes after their Indictment and before convi- 
ction. ; 


The ſame Term inthe ſame Court. 
The Caſe of the Major, Bayliffs, and Jurates of Maidſtore. 


N a Quo warranto depending againſt the Payoz, Bayliffs , and Jarates 
E Maidſtone in Kent, Ser jeant Finch of Counlell with them of Maidſtone, 
put the caſe bziefly in effect thus: In the Quo warranto againſt them, it 
was ozdered by the Court that they ſhould have day to plead untill afoznight 
alter Trinity Ter m, and the truth was that they had not pleaded accozding- 
ly, wherupon Judgment was entred in the Roll, and the Wait of Seiſin a- 
warded, and execution therupon ; and aſterwards by a pzivate ander in the 
Uacation by the chief Juſtice and Juſtice Jones, it was ozdered that the 
Audgment ſhould be aid, and the truth was, that it was never entred a- 
mongk the Rules of the Court, and therfoze he pzayed that the Judgment 
might not be filed, but that the laſt ozder might be obſerved, and that they 
might amend their Plea. : 

Hendon et jeant on the other ſive ſaid, that it could not be, foz by the 
Judgment given the King was intitled to have the pzofits of Franchiſes 
which he ſhal not loſe; he cited the caſe which is in F. N. B. 2 1. Exttʒ in B. R. 
cannot be reverſed the ſame Term befoze the ſame Juſtices without a N zit 
of Erroz, but other wiſe it is in C. B. and he ſaid , that the ſame ccurſe was 
obſerved in Eyre, there can be no pleading in Eyre after the Eyre determi 
ned, and upon this he cited the caſe of 15 E.4.7. befoze the Juſtices in Eyre, 
if the Defendant does not come the Franchiſes ſhall be ſeiſed into the Kings 


hands, 
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Sharp verſus 1 81 
Ruſt. 8 


bands , nomine deſtinctionis, and if the party who onght the Fzanchife doth 

not come during the Eyre in the ſame County , he (hall forfeit bis F2anchiſe 

foz ever, ſo here after Judgement entred, thers can be no plea per que &c. 

Finch we have oder fzom the Court fo2 ſtay of Judgement , & here no perfect 

Judgement was given : and this is not witheut pzeſident , and he cited one 
Chamberlains Caſe, where the Judgement was nigh to perfection &c. but he 

did not put the Caſe Creve ch: Juſtice : in this caſe there was the aſſent of 

the Attozney generall, who pzoſecuted the Quo Warranto , and ſo the caſes 

put by Hendon to no purpoſe, Jones upon F. N B. 21. J. took this difference, 

true it is that the Kings Bench cannot reverſe a Judgement althongh it ve „„ 
in the lame term without a Mzit of Errc2, but this is where erroz lies in 127 
the ſame cauſe in the ſame Court, as upon outlawzy, but if no erroz lies in verſe irs owne 
this Court foz the ſame cauſe, but in Parliament. then the Kings Bench map iet with- 
reverſe the Judgement without zit of Trroz being the ſame term. And „nt of Er- 
the Judgement here was ever of Recozd , foz the Roll untill it be fixed a⸗ — and where 
mongſt other Kolls is no Recozd. | : 

And foz the Caſe of 15. E. 4. 7. it is not like dur caſe in reaſon, foz when „en 2 5.11 

the Eyre is determined the power of the Juſtices in Eyre is alſo determined, become a Rt. 
but it is not ſo here, foz the Juſtices have power from Term to Term: But . 
Noy argued further foz the ing , that it is a Judgement of another Term. 
and Execution awarded upon it, and ſaid that it is without pzeſivent that 
now it ſhould be avoyded , and upon the awarding of execution, the king un⸗ 
der his ſeal hath averred that judgement is given which cannot be falſified, 
and foz Chamberlains Taſs he ſaid that there was an aſſent in it. Doderidge, 
the Queſtion which now is moved, is but this, whether a Judgement entered 
in a pzivate Roll (as a memorandum), and afterwards there is an ozder that 
the Jadgement ſhall not be filed, if the Judgement upon this ſhall be Cay» : 
and ſpeaks to it, and by him the Caſe of 15. E. 4. 7. is nothing to this purpoſe, 
foz Juſtices in Eyre were Juſtices by commiſſion,and they had not the cuſto⸗ 
dy of their Reco2ds,and ſo it differs from this caſe. | 

And Jones Juſtice (which was not denyed) if a Jadgement be pzonounced 
here and be not entered, ths Judges may alter it the next Term. Jt was 
ſaid by Noy in this caſe that all Franchiſes in England are againſt common 
Night, and execution of Juſtice, and foz the pꝛeſent purpoſe, he cited one Sir 
John Wells Caſe , where in a Quo Warranto the Defendant had day fo 
plead, 02 otherwiſe that judgement ſhould be entered to ſeiſe, and he failed to 
plead at the dag, and the Judgement was not filed, and yet he could not be 
relieved: But it was ſayd by ſome of the Juſtices, that this was a caſe of 
gzeat extremity. But by Hendon it was affirmed in the Exchequer in one 
Sanderſons Caſe, and in the pzincipall caſe the matter was adjourned foz a 
foztnight, and ozdered that the plea ſhould be accozded, 


11 —— 


Mich. Term 2. Car. in the Kings Bench. 
Sharp verſus Ruſt. 


KH an Action upon the Caſe, upon an Aſſumpſit between Sharp, Plaintiff, 

d Walter Ruſt Defendant, upon aon - Aſſumpſit pleaded, it was found foz 

the Plaintiff, and it was moved in arreſt of judgement upon theſe wozds in 
the Declaration, the Defendant (being Father to the Plaintiffs Wife, fo: 
whom the Apparrel was bought) ſaid to the Plaintif#, deliver the Apparrel 
fo my Danghter, and A will pay foz them, and lalfh not to whom the pay⸗ 
aa ment 
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ment ſhall be made: And it was argued by Woobrich of Gtayes - Inne that 
this is no ſufficient cauſe to ſtay the Judgement, foz vy neceſſary implication 
and reference of the wozds pzecedent , the certainty of the perſ on appeareth 
to whom the payment ought to be made. And he obſerved that in dur Law 
the time, the eſtate, the thing, and the perſon not being ſafficiently expzeled, 
pet by neceſſary coherence and relation to matter pzecedent , they are ſome- 
times made certain enough: 1. Foz the time, Perkins. P. 496. puts the 
Rule, if a condition hath relation to an ad pzecevent , and no time is limited 
when it hall be done, pet if ought to be done when the ad pꝛecedent is done, 
and therefoze. if I. S. be boond to me in 20 l. upon condition that if J enfeoff 
him of black acre,that then he wil pay me 10 1.8&c.in this caſe peſently when 
I have enfeoffed the obligoz of black acre he ought to pay the 10 I, notwith- 
ſtanding there be no time limited when it ſheuld be payd. 2. Foz the thing 
being put inc ertainlp, yet the communication pzecedcnt makes this certain, 
30. H. 8. Dyer 42. in the Caſe of the Executoꝛs cf Greenliffe, where it is a- 
nzeed , that albeit it is not ſhown what thing is gzanted, pet it ſhall be the 
Land of which the communication was. 3. Foz the Eſtate, although it be 
incertain, pet ſometimes it is made certain by the matter pzecedent , as in 
the Ciſe Co. lib. 8. A Stewardſhip was gzanted foz life, and afterwards 
an Annaity was gzanted foz the exerciſe of that Difice , without declaring 
what E ſtate he ſhauld have in that Annuity, and reſolved that he ſhould have 
the Annuity foz life, becauſe he had the Ockice foz life. 4. Foz the perſon , 
the conſideration ſometiines aſcertams the perſon , and therefoze if land he 
given to one by Deed, habendum ſibi una cum filia donatoris, in frankmariage, 
this hall enure to both, becauſs the{Feme is Cauſa donationis, and by in⸗ 
teudment of law the Land and the eme ſhal be given together to the man faz 
the advancement of the Feme, as it is Mich. 2. & 3. Ph. & Mary. Dyer 126. 
a 4. E. 3. 4. Plow.Com.1 58: enfeoff him 4 another, and bind him and his heirs 
to warrant , & doth not ſay to whom he ſhall warrant, yet the Feoſfee and his 
heirs ſhall have advantage of this warranty, foz it cannot have any other in- 
tenzment ; 6. E. 2. Voucher. 258. 22. E. 4.16. & Kelleway 108. & Co. lib. 
8. Whitlocks Caſe, In a Leaſe foz years reſerving rent, it is the ſureſt wap 
to make the relet vation to no perſon in certain, but to leave it to the general 
intendment of the Law, 15 H. 7. A man deviſcth that his Land ſhall be ſold 
foz the payment of his debts, and doth not ſay by whom, thcy ſhall be ſold by 
his Executeꝛs, becauſe they are lyable foz the payment of his debts , but if 
ene de viſe that his land ſhall be ſold, & ſaith not foz the payment of his debts, 
the deviſe is void, becauſe the Law dath net intend in this caſe to make the 
ſalc 40 E. 3.5. 4+ E. 3. Fitzherbert Obligation 16. Nota, if a man be bound 
in debt 02 Covenant by wziting, and puts ſuch a clauſe in the waiting. Et ad 
m3 jdrem hnjus rei ſecuritatem invenit fidei juſſores quorum unuſquiſque in 
tot. & in ſolido ſe obligavit, that although zone ſpeak there but the pꝛinci⸗ 
pall in the wꝛiting, it the others put to their ſeuls, they accept that which 
the pꝛincipal ſpake , ſo become pꝛincipal: 2. E 4. 20. and here in our Caſe 
it appeareth that the Deed was ſo, & therefoze it is reaſon that the Declara⸗ 
tien ſhould ve ſa,fo2 there cannot be a material difference between the Decla- 
ration x the deed, & efpectally being upon an agꝛeement which is to be ruled 
acco2ding to the intention cf the parties. as it is in Plow: Com. 140. a. In 
cur Law if any parties be agzeednpon a thing, and woꝛds are expꝛeſled oz 
wzilten to make the agzeement, although they be not apt wozds, pet if they 
have ſubſtance in them tending tothe effec intended, the Law ſhall take 
them of the ſame ſubſtance as woꝛds uſu. Il, fo2 the Law regards the inten⸗ 
tion the parties, and here the intent appeareth that the aCumption ſhall 
be made to the Plaintiſf, although there want crpꝛeſſe words, and therefoze 
he pzayed Judgement foz the Plaintiff. And afterwards the ſame Term 
Judgement was given foz the Plaintiff. The 
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The ſame Term in the ſame Court. 


Beven verſus Cowling, 


Nan Action upon the Cale Littleton mooved in ar reſt of Judgment fo2 the 

Defendant, wherein the Caſe was this, the Defendant aſlumed that if the 
Defendant would defer the payment of a bond, in which one A. was bound 
to him, and would not implead him upon it, then he pꝛomiſed to pay it, and 
he doth not ſay, that he deferred the payment untill ſuch a day, and therefo:e 
this ts no valuable conſideration, ſo that the adion doth not lye, foz notwith- 
ſtanding this he may 1mplcad him pzefently, Mich 12. Jac Kebles Caſe, A 
man pꝛemiſeth to pay ſo much in confideration of a Leale at Mill, and it 
was holden no good conſideraticn , fo2 by the ſame bꝛeath that he creates it, 
he may defeat it. & Paſch. 8. Jac. Auſtins Caſc: A man pꝛomiſe that in conſide⸗ 
ration he would 7ozbear another, he would pay it, and no time was limited, 
and therefoze it was holden no good confideration. Trin. 38. Eliz.Rot.523, A 
man pꝛomiſe quod non implacitabit, and avers quod non implacitavit, and 
becauſe of the uncertatnty it was holden no valuavie conſideration. 

Doderidge Juſtice : A there be no conſideratioa at the time, oz no cauſe 
of Action, the tozbearance afterwards will net mabe it actionable, and he ſaid 
that it had been adjudged in this Court, that a conſideration to fozbear foz a 
little time is not good, but by ſome to fozbear foz a reaſonable time is good, 
But in the pꝛincipall Caſe upon the hearing of the Declaration read, it ap- 
peared,that it was, that he ſhould never implead him upon the (aid obligation, 
ſo that if the Plaintiſt bzings an Action upon the obligation, the Defendant 
here may have an Action upon the Caſe againſt him. Alſo it was non impla- 
citabit, and this ſhall be taken indefinitely, quod nunquam implacitabit, and 
therefoze the Judgement was affirmed, foz otherwiſe che Plaintitf hall both 
take advantage of this pzomiſe and of the bond alſo , and here he bath in a 
manner fozſakcn the benefit of his bond, and hath betaken himſe lfe to the be⸗ 
nefit of this Aſſumpſit. 

By Jones and Whitlock Juſtices, if A. be bound to me, and J enter into 
bond to him, that J will not ſac this Dbligation, J cannot ſue him upon the 
firſt Obligation, without fozfciture of my bond : and by Doderidge, if an 
Dbligation be fozfeited, and I ſay to the Obligee, do not ſue the Dvligoz, oz 
do not implead him, an Actien upon the caſe lies againft me. 
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The ſame Term in the ſame Court. 


Arnold verſus Dichton. 


Nan Acticnupen the Caſe, and Non- Aſſumpſit pleaded, it was found foz 
I: Plaintiff, and Noy moeoted in arreſt of Judgement, that there was no 
conſideration to maintain this Action, the Caſe being thus : Arnold having 
married the Daughter of th: Defendents Teſtatoz, the Teſtatoz pzomiſed 
to give him 40 l. and meat and dꝛink foza year , and a Featherbed and Bol⸗ 
ſter, and alter wards the Teſtatoz in conſideration that the Plaintiff would 
fozbear to ſue him all his life fo; it, pzomiſed that he Chould have as good a 
pozrion at his death as any of his childzen, and the Plaintiff declares , * 
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he gave to one Tho. P. one of his Sens 200 J. and that he left him at 
the time of his death, but 30 l. but when he gave to Tho. P. the 200 1. 
appeares not, peradventure it might be in his life time, and this 
pꝛomiſe doth not extend to that. which he had given befoze, as if a man 
be bound to keep a Goale, and that no pziſoner ſhall eſcape, this only extends 
to a future keeping, and future eſcapes, and not to other eſcapes which were 
befoze. 

True it is, that ſometimes the Law will alter the ſenſe, as in the Caſe of 
32. H. 6. where a man is bound that his Feoſfees &c. And at another day 
Doderid ge ſaid, that the firſt pzomiſe was but an inducement to the ſecond, 
and the Defendant bath pleaded Non Aſlumpſit to the laſt pꝛomiſe, and then 
comes the Plaintiff and ſhews that he gave to ſuch a one 200 l. and doth not 
ſhew when this was given, and this may be befoze the pꝛomiſe, and there- 
foze J conceive the Declaration is not good: Jones agzced that the Declas 
ration is not good, foz admit that in this cale he had given to all his childzen 
but one, gzeat poztions befoze the ſaid pzomiſe, and had given a ſmall poztton 
to one after the pzomiſe, the Plaintiff now (hall have but accozding ta the ſaid 
pꝛomiſe, and it is alledged here, that he gave to ſuch a one 200 |. which may 
be befoze the pꝛomiſe, and therefore the breach not well laid. 

Whitlock contra: and that the Plaintiff all have accozding to the beſt 
gift in this caſe , whether it were befoze oz after the pzamiſe , and that upon 
the intention of the pzomiſe ; foz the intention is, that the Plainfiff ſhould 
have as good a marriage 92 poztion with his Daughter, as any other of his 
childzen ſhould have: But by Dodetidge this conſtrudion cannot be made 
without offering violence to the woms, foz then daret ſhould be fo; dediſſet, 
and foz any thing which appeareth he had a poztion befoze , and this was but 
a ſuper addition. | 

Jones put this caſe : I am bonnd fo enfeoff J. S. of ſo much Land as I will 
enfecff J. D. this extends not to a Feoffment which A have made to J. D. be- 
foze, but only to a Feoffment which J ſhall make ta him afterwards, which 
was net denied by Whitlock, and it was adjourncd. 
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The ſame Term, in the ſame Court. 
Barker verſ#s Ringroſe. 


Arker bzought an Action upon the Caſe againſt R ingroſe , and declared, 
that whereas he was of good fame, and exerciſed the Trade of a UWwl-s 
winder, the Defendant ſpake theſe ſcandalons wozds of him , that he was a 
Bankrupt Rogne ; and it was moved in arreſt of Judgement, that thoſe 
wozds were not actionable; foz the wozds themſelves are not actionable, but 
as they concern an Office oz Trade &c. and it appeareth by the @tatate of 
27. E. 3, that a Wool-winder is not any Trade, but is but in the nature of 
a Pozter, ſo that the Plaintiff is not defamed in his function, becauſe he hath 
not any: alſo it is not averred that he was a Wool-winder at the time of the 
woꝛds ſpeaking. | 

Jones Juſtice : If one ſaith of a Wool-winder , that he is a falle Mool⸗ 
winder, adion upon the Caſe lieth; and it was demanded by the Court, 
what a UWvol-winder was? and it was anſwered that in the Conntrey he is 
taken to be a Wool-winder that makes np the fleece,and takes the birt cut of 
it: anda Wool-winder in London opens the fleeces, and makes them moe 
tur ioully up, and in London they belong to the Mapn of the ſtaple. | 
D oderidge 
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Doderidge, If one ſaith of a Sher-man, that he is a Bankrupt , Adion 

lyes, and ſo it hath been adjudged of a ho- maker: and note that if one 

Caith of any man ( who by his Trade may become a Bankrnpt within the /” t caſe 
Statates) that he is a Bankrupt, an Action lies, as ofa Taylor, Fuller, &c. per ob 7 is 
And the Court ſeemed to incline, that in this caſe (being ſpoken of a Wool- 2Gisgalle 4 
winder LI. ag the L 1— * But Mich. 3. Car. the Caſe being f 
mo , our 0 that the Aaion could 

would not give Judgement foz the Plaintiff. 0 Reg 
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The ſame Term in the ſame Court. 


Noe by Doderidge and Jones, Juſtices, that upon the pzincipall Judge- 
ment reverſed, the outlawzy is alſo Ipſo facto reverſed ; Alſo if an 044aw/y re- 
outlawzy be awarded, if it be not per Judicium Coronator (unleſſe it be »:r/c4 «pou 
in London) the cutlawzy is voyd. reverſall of 
At was demanded by the Juſtices, when the outlawzy and Judgement are pv mn ma 
affirmed, how the entry is? And it was anſwered by Broome Secondary, that | 
In 8 is generall, Quod judicium affirnietur in omnibus: and this ſuf- 
ceth. 
But il the Judgement be affirmed , and the autlatoꝛꝑ reverſed , then the 
entry is. Quod judicium affirmetur & Utlagario caſſetur. 
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The ſame Term in the ſame Court. 


Calfe, and others, verſns Ne vil and others. 


A Scire facias was bzonght by Joſeph Calfe and Joſhua , Erecutozs of 
A. againſt Nevil Davyes and Biogley, and the Caſe was this: they be- Wy 
came baple to one Hall (who was condenmed iu an Action to the Teſtatoz 
of the Plaintiff) that the ſaid Hall ſhould either render his body to Pꝛiſon, 
oz that he ſhould ſatisfie the Judgement, the Defendents Plead, that after 
the Scite facias returned, and pzeſently after the Judgement, the ſaid Hall 
bought a Mzit of Erroz in the Exchequoz Chamber, hanging which, the 
ſaid Hall, reddidit ſe priſonæ in exoneratione manucaptorum ſuor : and 
there dyed ; and the Plainfiffe demurred upon this Plea , becauſe it 
was double, and Calthorp argued fozthe Plaintiff, that it was double oz 
rather treble. : 

1. That Reddidit ſe priſonæ. 

2. That he was impziſoned. 


3. that he dyed in Pziſon. 
And to pꝛove ths Plea double in this Caſe, he cited 13. H. 8.15.16. 4. 


E. 4. 4. 21. H. 7. 10. The ſecond matter that he moved againſt the fozmer 
was, that pendant the UWzit of Erro2 reddidit ſe priſonæ, and doth 
not conclude upon the Recozd, & hoc peratus eſt verifi care, as he ought 
to have done, and foz this he cited 7.H.8. Kelleway 118. 

If J. S. bee bound in a Recognizance, that A. hall appeare ſuch 
a day befoze the Kings Juſtices at Weſtminſter, if his appearance be 


of reco ee | not bave averment , by Bricknell, and 
6 1 wy B b b ; Conisby, 
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186 Calfe vera 
Nevil. 


Conisby, and in 30. Eliz. Jt was one Wicks Caſe, which is ours in effec in 
caſe of batle, Dyer 27. 6. E. 4. 1. 2. Foz the matter the Plea is nought, 
I, Becauſe by the Wzit of Erroz bzought, the Scire facias againſt the baile is 
not ſuſpended, becaule the Bayle is a diſtinct recozd ; and upon this he cited 
the Caſe of the Ambaſſadoz of Spain againſt Captaine Gifford, which was, 
Trin. 14. Jac. That b the Mzit of Erro: bzought the baile was not ſu⸗ 
ſpended, and he ſaid that it was ſo reſolved alſo in Goldſmith and Good wins 
Caſe. 

2. Foz the render of the pzincipall to pziſon , it is not good, becauſe it 
doth not appear upon Recozd : and foz this he cited one Auſtin and Monkes 
Caſe, which was in 14. Jac. In Scire facias againſt the baile, it is picaved 
that the pꝛincipall had rendered himfelfe to pꝛiſon, and upon the matter it 
appeared, that the render was upon Candlemas day, which is not Dies juridi- 
cis; and ſo the Court this day had no power to commit him to pꝛiſon, foz 
which the Plea was adjudged vopd. 9 

3. Foz the death it is no Plea; the baile by it is not diſcharged, becauſe 
be hath not rendered himſelfe in due time: and foz this he cited Juſtice Wil- 
liams and Vaughans Cale, which was Mich. 3. Jac. where in Scire facias a- 
gainſt the baile they pleaded that the pzincipall was dead, and thercupon the 
Plaintiff demurred, and in this Caſe two points were reſobved. 

1, There was no Capias mentioned to have iCued againſt the pzincipall, 
ard pet reſolved that a Scire facias would lye againſt the Baile. 

2. That the Plea in Bar is not good, becauſe it may be that the pzincipal 
dyed after the Capias awarded, oz after the return thereof , becauſe it appea⸗ 
reth that theres was once a default in the pꝛincipal, and ſo the batle fozfeited, 
a no Plea afterwards would diſcharge it, and upon this he put this 

aſe : 

A Pꝛiſoner eſcape out of Pyiſon, the Goaler makes freſh ſuit , and befoze 
he hath taken him, the Pziſoner dier, - this ts the au of God, and pet becauſe 
it was once an eſcape , an Action of Eſcape lyes againſt the Goaler : Jermy 
foz the Mefendent ; and he remembred a Caſe which was Hil: 20 Jac. Cad- 
nor and Hilderſons Caſe, that by the Mzit of Erroz , the bayle is ſuſpended. 
Nota, that it was ag2&d by the Court in this caſe, that by the Mzit of Erroz 
bꝛought in, the bayle was not diſcharged, becauſe it is incertain whether :the 
Judgement ſhall be reverſed oz not: Alſo it was agzeed, that if the pzincipal 
dies befoze a Capias awarded againſt him, that the bayle is diſcharged ; At 
was alſo a gzeed by the Court, that the Plea was not double, foz the firſt 
matters are but an inducement to the laſt; and yet by Doderidpe, if leverall 

yg 2, {ea matters are pleadedin Bar, and there be not any dependency on them, the 
ben, Plea is double, although none of them be materiall but one. 

Jones Juſtice cited one Hobs and Tadcafters Caſe ; which was 43. Eliz.in 
B. R. where after a Mzit of Erroz bzought, a Scire facias iſſued againſt the 
15ayle, and upon Nihil returned, the Plaintiff in the Scire facias bzought in 
an Audits Quzrela, and there the matter came in queſtion, whether upon 
the Judgement the Pzincipall ought pzeſently render himſelf to pziſon, oz 
that he ſhould Cay until a Capias awarded againſt him, and there it was re- 
ſolved by Popham and all his Companions, that the Pzincipal is not bound 
to render himſelfe to Pziſon, untill a Capias be taken out; ſo that if he dies 
after the Judgemont, and befoze the Capizs awarded againſt him, the Baple 
is diſcharged. pag 

And in the pzincipal Caſe here it was reſolved, that a Scire facias does not 
lye againſt the Bale, until a Capias be awarded againſt the Pzincipal : & bs- 
cauſe no Capias in this caſe was awarded againſt the Pzincipal(which could 
not be by reaſon of the Wzit of Erroz) befoze his death. And alſo the Plain- 
tiff in his Declaration ought to have averrev,and ſhewn that the Ca = — 

awar de 
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awarded againſt the Pzincipal ; foz theſs reaſons Judgement was given 
quod quærens nil capiet per Billa. 


Reynor * 187 
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The ſame Term in the ſame Court. 


Reynor verſus Hallet. 


| an Action upon the Cafe fo2 theſe wozds, viz. Reynot is a baſe Gentle- Words. 
man, he hath four children by his Servant Agnes, and he hath killed chem Reynor +5 4 
all, or cauſed them to be killed; and after a verdic foz the Ptaintitf, it was Ce, 


moved in arreſt of Judge ment by Jermy , that the wozds were not actiona- — 
ble: 


by his ſer vant 
cz 1. As to the firſt wozds, Baſe Gentleman, they are but wozds of chol- — ry be 
ler, ; "oo 2 
2. Che next wazds, He hath four Children by his ſervant Agnes, cannot 9 ” 
be ac{onable, foz although ſhe were once his ſervant , pet the might be after- 
wards his Wife. 
3. Tbe Plaintiff hath averred in his Declaration, that he hath lived con- 
tinently, and then he cannot have childzen by his ſervant Agnes, and thin 
the woꝛds are not adionable. 

And 4. Foz ſaying he hath killed them is not actionable, and upon this he 
cited one Snags Caſe, Co. lib. 4. who bꝛought an Action foz theſe wozvs, Thou 
haſt killed thy Wife; and it appeared by the Declaration, that his Mie was 
alive, and therefoze it was reſolved, that the were nof actionable. 

And as to the laſt excoption, it was ſaid by Aſhley Ser jeant an the other 
five, that albeit he Plain hath averred in his Declaration, that he lived 
ccntinently, and {oin a manner confeſſed that he had no childzen, this is but 
foz the aggꝛavation of the offence of the Defenvant : as when an Action is 
bzought foz calling one Thiefe, be avers that he lived honęſtiy, and yet the 
Action willlye. But J confefle if the 1 had averred that he never had 
any child, then it would be like to Snags Taſe, Co.lib.4.16.a, and that the A- 
gion would not lye. 
But in Anne Davyes Caſe, there ſhe averred,that ſhe was a Wirgin of god 
fame, and fre from all ſuſpifion of incontinency; and the Defendant lapd 
that a Gzocer had got her with child: Owen Wards Caſe in Cook Bk of 
Entries hath the ſame Declaration as this; and it was the Pꝛeſident thereof. 
But Jermy moved another exception upon theſe wozds, he hath killed them, 
and doth not (ay Felany, which is not good, foz he migt kill them in ere ca 
tion of Juffice, which is jultifiable, Trin. 2. Jac, Willers Caſe in the Con, 
it was adjudged, that foz theſe wozds, Thou haſt ſtollen a peece, and I will 
charge thee with Felony,an Action lies not, becauſe a pcs is a wozy of doubt 
full Ganification. 

And Trin. 20, Jac. Jt was reſolved that theſe wozvs (Agnes Koight is a 
Witch) were not Acinable : but it was anſwered of the other de. that upon 
the whole frame of theſe wozds, they cannot be intended but to he ſycken ma- 
litionfly, and there can be no pzetence of lawfull killing of childzen: Dode- 
ridge, all the wozds joyned together are agionable ; vut theſe wozds only 
conſidered, he bath four children by his ſervant Agnes, are not Actionable, 
and albeit he doth not alledge it felony, pet this is a ſcandall, and good cauſe 
of Action. Jones agzeed, and pet he conceived, that foz ſaying ſingly, that one 
hath a Baſtard, an Adion lies not, albeit the having of a Baſtard be puniſh1- 
ble by: the Statute of 18, Eliz. cap. 1. But by him he hath killed the King. 
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acttonable. 

But here the Averment of the Plaintiff is moze gener all, Ubi re vera, 
be is not guil:y oz incontinent, which is a general allegation : but if he h.d 
averred ubi re vera, he never had any child, there peradventure the Acton 
would not lye, but here it will: Whitlock Juftice agzeed , and he ſayd that 
the firſt wozvs, bath had four children by his Maid Agnes are adionable, and 
foz the _ matters they agzeed, whereby Judgement was given fo; the 
Plaintiff. 


—_—_ wn_—w_— — 


The ſame Term inthe {ſame Court. 


His Term in the Common-place, Sargeant Hendon cited this Caſe to 

be adjudged 4. Jac. A Copy/ hol der made a Leaſe foz yeares by Licenſe, 
and the Leſſee dyed, that this Leaſe Chal! not be accounted aſſets in the 
bands of the Ercecntozs , neither ſhall it be extended: But the Cafe was 
denyed by Juſtice Hutton and others, and that an Ejectione firmæ lies of ſuch 
a 


Leaſe. 

But he ſaid, that if a Copy-holver makes a Leaſe foz peares by Licenſe of 
the Lozd, and dyes without Beire, the pears not expired, the Lom notwith⸗ 
Kanding this may enter, fo: the Eſtate out of which this Leaſe was derived 
is determined : But Yelverton Juſtice was contra , becauſe this Licenſe 
ſhall be taken as a confirmation of the Lozd , and therefo;s the Leaſe ſhall bg 
good againſt him, and there (as A heard) it was argued by all, that if a Co- 
py-holder makes a Leaſe foz a yeare, this is a Leaſe by the Common-Law, 
22 cuſtomary , and ſhall be counted aſſets in the hands of the Erecutozs 
of the Leflg. . 


rr 


The ſame Tetm, in the Kings Bench. 


Na upon ebivence to a Jury between Buffield and Byburo, the Caſe 
peared to bs this, upon a Deviſe with theſe wozds, I will and deviſe that 
A. and B. my Feoffees ſhall ſtand ſeiſed, and be ſeiſed to and of John Callis for 
life, the remainder &c. And the truth was that he had no Feoffees ; and the 
opinion of the whole Court (nullo contradicente ) was, that this is a god De- 
biſe to John Callis, by reaſon of the intention. 38. H. 8. Bro. Deviſ. 48. & 
15. Eliz. Dyer 323, were urged foz the pzoofe of it, and by Doderidge the 
Caſe of 15. Eliz. is moze ſtrong then our Caſe is: Linyen made a Feoſf- 
ment to his own uſe, and afterwards deviſed that his Fecffees ſhould be ſet- 
ſed to the uſe of his Danghter A. who in trath was a Baſtard, and yet this 
is a good Deviſe of the Land by intention, foz by no poſſibility they can bs 
ſeiſed to his uſe. 

Mich, 
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Mich. 2. Car. Lemaſons and Dick ſons Caſe in the 
Kings Bench. 


Trin. 2. Car. Roll. 1365. 


He Caſe was this, One Parceyall Sherwood was indebted to Suſan 
Clarke, whobzought an Action of debt, by a Bill of Middleſex , which 
is in nature of a Wizit of Mreſpas againſt him, and Sherwood upon a mean 
zoces was arreſted by the Defendant (being Bapliff of the Liberty of 
hite-Chappel) and being in his cuſtody, he ſaffered him to eſcape: Al- 
terwards Suſan Clarke made the Plaintiff her Erecatoz, and dyed, and then 
the Plaintiff bzought an Action upon the Caſe againſt the Defendant upon 
— ſaid eſcape 3 and upon iſſue jopned, it was found foz the Plain⸗ 
ti(f, 
And Calthrop of Councel with the Plaintiff, moved, that the Action will 
well lye, fo2 the Teſtatoʒ himſelfe might have had either an Action of Debt, 
02 upon the caſe upon the ſayd Eſcape, and therefoze the Crecutoz may have 
the ſame remedy , and that by the equity of the Statute of 4. E. 3. cap. 7. 
which gives an Action to Executoꝛs pro bonis aſportatis in vita Teſtatoris, 
And by 14. H. 7. 17. this Statute ſhall be taken by equity, and Adminiſtra⸗ 
tozs, who are in the ſame miſchiefe (hall have the ſame remedy , albeit they 
be not named in the Statute, old Nat.Brevium 103. An Executoʒ ſh all have a 
Quare impedit foz a diſturbance made in vita Teſtator and 7. H. 4. G. and 
old Nat. Prev. 123. b. An Erecutoz (hill have an Ejectione firmæ of an 
cuſter made to the Weſtatoz, 17. E. 3. Executors 106. An Executoz ſhall 
have a Replevin of Goods taken in vita Teſtatoris , and it hath been often- 
times reſolved, that an Executoꝛ ſhal have a Trover and Converſion of Gods 
taken and converted in vita Teſtator. 

Doderidge, demanded of him the reaſon why an Action upon the Caſe upon 
an Eſcape in the life of the Zeſtatoz, ſhould not lye againſt an Crecutoz, to 
which he anſwered, becauſe it was a meer perſonall wzong. Doderidge, (9 
is the w2cug here; and he ſaid that an Trecutoz cannot have an action Vi & 
armis, foz a treſpas done in vita Teſtator, and in this caſe becauſe the eſcape 
was in vita Teſtator, it is a perſonall wzong to him, foz which the Executoz 
ſhall not have an action upon the caſe, 

But it had been otherwiſe, if the eſcape had beene after the death of the 
Teſtatoz, and the @fatute of 7. E. 3. doth not extend to it, becauſe this 
Statute is only foꝛ Goods, but J agzee to the caſe of Trover and Converſion, 
Jones Juſtice , If this action upon the caſe will not lye by the Crecufoz , it 
would be a miſchievous caſe , foz as ſoon as the Trevitoz dies, the Goaloz 
will and may ſuifer the Pꝛiſoner to eſcape, becauſe none can have an action 
againſt him, but as it appeareth by the Caſe of 15. Eliz. Dyer. 

The caſe is as miſchicvous foz the C22difo2 , if the Gaaloz fuſfers an eſ⸗ 
cape, and dyes , fo2 there no action lpes againſt the Erecutozs. And fo the 
caſe of Quare impedit, J agree to it, and ſo it was reſolved in Bfokesbyes 
Caſe, 31. Eliz. that an Executor (hall have a Quare impedit foz a diſturbance 
made in vita Teſtator, if the avopdance be a Tyattel veſted, and therckoze 
within the cquity of the Statute, which gives an action de bonis Teſtator, 
and he was commanded to move it another time. 

And at another day in Hillary Term, ne xt aſter, Grigs ſaid foz the Defendanf, 
that the Executor cannot have this action foꝛ an eſcape in vitaTeſtator,becauſe 


it is a meer perſonall action given to the TW & moritur cum perſona, 
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and cited 15. Eliz. Dyer, Whitakers Caſe , and that it is meerly perſonall 
appear eth by 10. Eliz. Dyer 271. Where an Erecutoz Hall not b charged 
with an aſcape in vita teſtator, generally, where not guilty is a good Plea, 
there an Action doth not lye foz it againft Exetutoꝛs. And this Caſe is not 
within the equity of the Statute of 4. E. 7. 

But it hath been objected that an Ejectione firmæ is within the equity of 
this Statute foz the Executozs to have it 7. H. 4. 6. but the reaſon there, ic, 
becauſe it is to recover the Term it ſelfe ; and not damages only: and upon 
the ſame reaſen an Action of Covenant, upon a Covenant bꝛeken in the life of 
the Teftatoz, is maintainable by an Erecutoz, and that alſo is the reaſon of 
the Caſe of the Qua: impedit, becauſe there the pꝛeſentatton is to be recoz- 
ded : but in our Caſe damages only are to be recozded upon the eſcape , and 
ſo they are not alike. 

2. The Arreſt here is upon mean Pꝛotes, and upon a Bill of Middleſex, 
which is but in nature of a Treſpaſſe befoze Declaration, and J conccive 
that it one be taken by a Cap: ad ſatisfaciendum at the ſute of one, albeit the 
party at whoſe Suit he is taken, dyes, pet he (hill be detained in execution, 
but A conceive the Law to be otherwiſe upon a Cap: ad re ſpondend: and al- 
beit the Plaintiff ſaith, that the Arreſt was, ea intentione, to declare againſt 
him in an Action of Debt, yet an intent is a ſecret thing, and albcit the 
Cxecutoz repꝛilent the perlon of the Teſtatoʒ, pet he camiot follow it, and 
it is {impoſſible to pꝛove the intent. 

Jermy fo; the Plaintiff ſaid, that there is a difference, where an Action is 
bzonght by, and where againſt Crecntozs, and this appeareth by Licclerons 
Caſe , that an Action of account doth not lye againſt Executozs foz want ot 
pzivity as to that purpoſe, but it is cleer that account lies by Executozs, 
decauſe this is a point of intereſt: And here in this Caſe, the Tettatoꝛ hv 
inter eſt in the body by the arreſt, and this appeareth in Hichcocks Caſe, cited 
in Hargraves Caſe in the Lozd Cooks 5. Repozt , and by the Arreſt the bodp 
of the party is as a Chattel in the Teſtatoz : and he compared this to the 
caſe of 7, H. 4. 2. & 3. Fitzherberts Cxecnto2s 52. An Crecutoz ſhall have a 
raviſhment ot ward foz a taking in the time of the Meſtatoz. 

And 7 H. 4.6. anda Caſe cited by Hankford , that if one enter upon a 
Statute Merchant, who dyes, his Erecutc2 (hall have an afſize, and therefoze 
I conccive, that-if a Zenant by Elegit be cuſted and bꝛing an Aſſize, if the 
Executoꝛs be cuſted again, he ſhall have a reviſeiſen upon the firſt cufter, 
becauſe the Intereſt continues in him which was in the firſt Teſtatoꝛ, and 
it is to be obſerved in our law, that the Law inlargeth it ſelfe to give to Exe⸗ 
cuto2s the ſame remedy which the Teſtatoz had, and thereupon he cited Co. 
lib. 6.80. a, & 3. Eliz. Dyer. 301. 

And in our Caſe the vady of the party was in the Teſtatoz, as a gage till 
appearance, ſo that it was not only a perſonall toʒt. foz he had an intereſt, 
and this appeareth by Co. lib. 5, 27. by a Caſe put in Ruſſels Caſe there , 
aud if the Executoꝛs ſhall not in this Caſe have an Action , it would be very 
miſchievous . foz ſo the Goaloz ſhall ſuffer eſcapes diſpuniſhable, 20. E. 3. 
Fitz. Executors 74. 

But as to this reaſon it was anſwered by Jones Juſtice, that the ſame 
milchieke is of the other ſide, if the Goaler ſulfer an eſcape and dies, an 
Action lies not againſt his crecutozs. 

Calthrop on the ſame ſide cited F. N. B. 121, a. that a man condemned in 
debt, and impꝛiſoned, if the Goaloz ſuſfer him to eſcape , the Party, oz his 
Executoʒ may have debt againſt the Goaloz: And he ſaid, that at Common 
Law, Debt lay againſt a Goaloz upon an eſcape, as appeares in Fitz. Debt 


127. 38. H. C. placit 36. And it it were a debt in the Teſtatoz , then Exe⸗ 
cutozs may have an Actton upon it. 
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But by Doderidge Juſtice in the ſaid caſe, debt lies not at Common-Law, 
foz to what purpoſe was the Statute made? But foz the point in Queſtton 
his ſudden opinion, was, the Trecutaz ſhall have this Action , and that it is 
within the equity of the Statute of 4. E. 3. foz it is a wzong, although it were 
upon -meane Pzoces , and the tozt continues as to the Erecutoz, fog every 
thing which makes to the hinderance of the Erecution of the will, is wzong 
to him, and the perfozmance of Mills is much favoured, becauſe it is the 
laſt defire of the Partie who is dead, and it is foz the publick-weale, bocau'c 
by this means debts ſhall be payd. 

And many caſes are within the equity of the Statute, that arenot within 
the letter, as thoſe Caſes which have been put, all which he agzced : Jones 
Juſtice on the, ſudden was againſt it, and that this Cale is not within the 
equity of the Statute of 4. E. 3. 

There are divers Actions which are not helped by this Statute , as TrcC- 
paſſe fo2 cutting of Trees, B ittery, and the like; foz the Statute is, de bo- 
nis & Catallis aſportat in vita teſtator : An Crecuto: ſhall have a Replevin of 
Goods taken in vita teſtator, fo2 by this he recovers the thing it leite , and 
thall have Detinue, but (hall not have trefpage , foz he cannet punith the 
wꝛong done in the life of the Teſtatoꝛ. 

TheſStatnte of 4. E. 3. is much inlarged by equity, as the caſes which 
have been put, and extend alſo fo nſurpation in the life time of the Teſta- 
to, as appears in Ruſſels Caſe Co. lib, 5. & 32. & 33. Eliz. in C. B. in 
the Biſhop of Chicheſters caſe, that if theTeffatoz dyes within 6 months after 
the uſur pation, the Erecutoz ſhall have a Quare impedit, And the Caſe of 
Trover and Converſion in vita Teſtator, was maintained by Executozs , 
and it was ſo reſolved 41. and 42. Eliz, in the Countefſe of Rutlands Caſe 
in both the Benches, becauſe this is in nature of a Mzit of Deti⸗ 
n 
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ue. 

Now foz the Caſe in queſtion, J conceive that it is not within the Sta⸗ 
tute of 4. E. 3. becauſe it is neither bona noz catalla . Whitlock Jultice 
contra, and that this Statute is very much taken by equity, & præter lite- 
ram, though not contra literam. 

But Nota, that all agzeed, if if were upon an eſcape after Judge ment, 
that the Action would lie by the Crecntozs - accozding to the Caſe of F. N. B. 
121. a. But the pzincipall Caſe was adjoarned. 

And afterwards Trin. 3. Car. Jt was argued again by Jermy fo: the Plain- 
tiff,and the (ole point was. A man taken by latitat. and being in the cuſtody of 
the Sheriff elcape, the Party at whoſe ſuit he was arreſted dies, whether 
his Executoꝛ ſhall have an Action upon the Caſe upon the Eſcape, and he con⸗ 
ccived that he might. 

It hath been objected, that it is a perſonall w2zong , and as an Action doth 
not ipe againſt Erecutozs upon an Eſcape, in vita Teſtator , ſo not by Execu⸗ 
cuto2zs 3 To which J anſwer, that it is not meerly perſonall, but mired with 
an intereſt. 

At the Common - Law, an Trecutoz could not have treſpas loꝛ Goods taken 
in vita Teftator , but pet he ſhould have a Replevin, 34. E. 3. Fitz. Avoury 
257. and Erecutozs 106. Do at Common · Law, a Succeſſoꝝ (hauld not have 
@reſpas, foz Goods carried away in the life time of his P2edeceſſoz , but he 
hill have a Replevin, 9. H. 6. 25, but this was remedied by the Statute of 
Marlebridge cap.28. and ſo upon the Statute of 4. E. 3. de bonis aſportat &c. 
Trover and ,Converſion hath beene adjudged within the ſaid Statute, foz 
the Statute hath alwayes been liberally expounded. 7. H. 4. 2. Fitz, Exetu⸗ 
toz 52. An Executoz ſhall have raviſhment of Gard taken away in vita Teſta- 
tor, aud alſoother Statutes which do not name Executoꝛs, have beene er- 
xounded to extend to them, as the Statute of 2 3. H. 8. which gives * 
3. Eltz. 
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Trin, 14 Jac. 3. Eliz. Dyer 201. Co. lib. 6. 8. Erecutozs ſhall take benefit of the pardon of 
Probe and 43. Eliz. and 6. E.6,Bendloes Reports (which is cited there) Erecutozs ſhall 
—_ have reſtitution upon the Statute of 21, H. 8. and Co. lib. 5. 31. and 27. 
ſcape Fcing Ruſſels Caſe, an Crecutoz ſhall have Trover upon Goods loſt in vita Teſta- 
a:reſted upon tor, and this is in manner and nature of a pꝛomiſe to have the party in Court 
mean Proces, at the dap, and it is cleer, that upon an expzeſſe Aſſumpſit to the Teſtatoꝛ, 
the rg an Executoꝛ ſhal have an action upen the Caſe , and it hath been in manner 
the Eſcape, Azeed by the Court, that if it had been an eſcape of one in execution, that the 
erherwiſe it Aion would have lyen by the Executoz ; and I ſee no difference between that 
upon an Exe- and our caſe. And it was adjourned. 


cution, 
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The ſame Term in the ſame Court. 


Pon an Infozmation by Heath the Kings Attomey, againſt two men 
of the County of Huntinggon in the name of all the Countp, that 
tbey ought, and uſed to repaire the Bꝛidge of ©. Eedes in the Coun- 
ty of Huntington, Iſſue was joyned by the County , whether they ought 
and uſed to repaire this Bꝛidge; and the Attorney gave no evidence, but 
pnt it upon the other ſide, foz he ſaid by the @tatnte of 22. H. 8.cap. if it voth 
not appeare that any particular perſon, oz Towne ought to repaire a 
Bꝛidge, by reaſon ef Tenure , oz otherwiſe , that then the County where 
hie is, cnghtto repaire it. 

But Nota, that the iſſue was, whether they ought to repaire the whole 
Bꝛidge, and pet upon the evidence it appeared, that onely two Arches and 
a halfe cf the Bꝛidge was in the County of Huntington, and two cs and 
a halfe in the County of Bedford, and the Jury fcund generally, that onelp 
two Arches and a halfe of the Bzidge were in the County of Huntington, 
and ſap nothing where the reſt was , foz they could not find a thing in anos 
ther County, 

And allo they keund that the County of Huntington cught to repaire all, 
but net that they uſed to repaire it: And at anctyer dap Hedley Serjeant 
moved fo2 the County, that the Uerdic was not good, becauſe the iſſue was, 
whether they cught to repaire, and a tempore cujus contrarium &c. had re- 
paired &c. . 

And the Jury hath found that they ought to repaire, which is but the halfe 
of the iNue, and alſo they find that they ought to do it, which is a Queſtion in 
Law, and thcrefoze voyd, 8. H. 6. 3+ 4. 

Secondly, the iſſue is, whether they ought to repair the B:idge , and the 
Jury hath ſeund, that they cught to repair fwo Arches and a halfe onely, &c , 
and the Bꝛidge is an entire thing. 

Che Attezney anſwered that foz the firſt cx:eption the caſe of 27. Aſſ. Pl. 8. 
is egainſt it. 

And foꝛ the laſt the very caſe of 43 Aff. Pl. 37. is againſt if, and ther foze the 
Court cenceived the Uerdic geod, notwithſtanding theſe cxceptians, Dode- 
ridge Juſtice, By the common Law befoze the Statute of 22. H. 8. it no man 
by reaſon of tenure o2 otherwiſe, ought to repaire a Bꝛidge, the Connty ought 
to do it; like to the caſe of 8. E.4. Fiſhers by the Law of Nations may dzy 
their Nets upon the Land of ayy man. 
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The ſame Term in the ſame Court. 


Dio; Cleland bzought a zit of extoꝛ agaiuſt Baldock, upon a Judge- 

nent given in where the Pl2intiff declared that the 
Defendant, in conſideration that he would do all his commands, hone ſtip and 
truly foz the ſpace of ayeare, aſſumed to pay him 10 l. and further declared, 
that he had done all dis honeſt and lawfull commands, and this pꝛomiſe be- 
ing found by verdict, Judgement was given againſt Dodo; Cleland, and 
thereupon he bzought this Mzit of erroz , and Greene aſſigned two er- 
rozs. | 

I. The Aſſumpſit is, that he ſhall doe all his commands honeſtly and truly, 
and he hath declared that he hath done all his lawſull and honc{ commands, 
and he may honeſt commands, and pet not honeſtly, 

2. At is ſaid that Jurator Aſſident dampna, and it is not ſaid occaſione 
tranſgreſſion. predict. and it is againſt ail Pzeſidents : But Nota, that 
there were theſe wozds, ex hac parte oppoſita, and therefoze the exceptions 
were diſallowed by the Court, and the firſt Jndgement affirmed. 
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The ſame Term in the ſame Court. 


of Scchevyerel verſus Dale. 


Bis Caſe was ſent out of Chancery to this Court to know the Law 
'T Fr, and in Treſpas the caſe was this: Henry Secheverell , the Fas 
ther ſeiſed in Fee, levied a Fine to A. and B. in Fee, to the uſe of himſelle 
foz life, abſque impetitione vaſti, with power to cut and carry away the trees, 
and to make Leaſes foz 21 peates, oz three lives , the remainder to the uſe 
of John Secheverell his eldeſt Son foz life, without impeachment of waſte, 
with the ſame powers. | 

Henry the Father made a Leaſe fo one ( under whom the Plaintiff 
claims) for thzee lives, rendzing the ancient Rent , excepting all the trees 
(unlefle thoſe which (hall be fo2 cropping , lopping, and fewell ) Henry the 
Father dyes, John the Son in the next remainder cut certain trees ViRorin, 
Secheverell who clayms by the leaſe made by the Father, bzings treſpas, and 
two Queſtions were moved. 

1. Whether Leſſee foz lit? without impeachment of waſte, may make a 
Leaſe excepting the trees, and it was objeced by the Councel of the Plain⸗ 
tiff, that he could not becauſe this ſecond Leaſe ariſeth out of the fii ſt fine, 
and out of the eſtate of the Conuſsz ; But the Court prima facie, was of opi- 
nion that he might well make ſuch a Leaſe with ſuch an exception, See Co. 
lib. 11. Lewys Bowls his Caſe, and Doctor and Student lib, 1. cap. 1. and by 
Doderidge Juſtice, the Leaſe ariſeth out of both the eftates. Jones Juſtice, 
ſuppoſe the Lefſee abſq; impetitione vaſti, aſſigne over all his eſtate, might he 
cut the trees? and it was conceived that he might, foz by Doderidge he 
bath pewer todiſpoſe of the trees, as it was reſolved in Lewys Bowls his caſc. 
Jones, he hath no pꝛopꝛiety in the Trees, untill they be cuf,Crew: ch: Juſtice, 
Admit a Stcanger cut the tress, who ſhall have them? Be all the Court the 
Leſſee without impeachment of waſte ſhall have them, | 

Ddd 2. Point , 


Intr, Hill. 22. 
lac. Rot, 593, 
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2. Point, Tenant foz life without impeachment of waſte , with power 
to cut and carry away the trees, and make Leaſes foz 2 1. years oz three lives, 
the remainder for life to J. S. without impeachment of waſte, &c, Tenant 
fo; life makes a Leaſe foz thzee lives, and dyes, whether he in remainder foz 
life, without impeachment of waſte, with power to cut the tres, may cut the 
trees, and take them during the Leaſe foz thzee lives, and the Court ſeemed 
to be of opinion that he might: And Leving of Ccuncell with the Plaintick, 
argued, that when tenant foz life without impeachment cf waſte with power 
to cut the trees, and to make Leaſes foz 21. years oz thꝛœ lives, makes a 
Leaſe foz the lives, excepting the trees, that this is a voyd exception, be- 
cauſe he hath no intercſt , but a bare Anthozity, 27. H. 6. Fitz. Waſt. 8, 
Statham tit. Waſt. 1. makes this a Quzre ( which Statham was once the 
owner of the Land in queſtion. ) A man makes a Leaſe foz life without im- 
peachment of waſte, a Stranger cuts tres , the Leſſee bzings treſpas, he 
ſhall recover no Damages foz the value of the tres , becauſe the pꝛopꝛiety 
belongs to him in the reverſion , he may diſpoſe of them, Quzre Dyer 284. 
Daunſley and Southwels Caſe, Co. lib, 11. Lewys Bowles caſe, that ſuch a 
Leſſee may take tes which are blown down , and 3. H. 6. 45. Mich 41. and 
42. Eliz.C, B. Leechford againſt Sanders in an Action of waſte upon a Leaſe 
made to Sanders foz life, with a proviſo that the Plaintiff might diſpoſe of 
the tres during the eſtate, and reſolved that the Action lies not, foz notwith- 
ſtanding this power, the trees are demiſed to the Lefſee alſo, ſo here whsa the 
trees are excepted, he hathno intereſt, but only an authozitp. 

2. The exception is vopd foz another reaſon , becauſe when ſuch a Leſſee, 
makes ſuch a Leaſe, this is not his Leaſe , but it hath its operation out of 
the oziginall fine, and he who makes this hath but the nomination , and 
therefoze cannot adde a condition oz exception to it. And if the ſecond Leaſe 
ſhall have its being ont of the eſtate of the Leſſee foz life, then ther hall be 
an aſe upon an nſe, as appears Co. lib. 1. 134. and that the Law will not al⸗ 
low. 15. H. 7. and Co. Lib. 1, Albanyes Caſe, Jfamandoviſe, that bis 
Executozs ſhall fell his Land, they cannot adde a condition 03 exception to this 
ſale, — an attoznment upon a condition ſubſequent is voyd, Co. lib, 2. Too- 
kers cale. 

3. This caſe may be reſembles fo the caſe of Copp⸗holds, which is in 
Co. lib. 8. 63. b. in Swaynes Caſe: a Lozd takes a Mile, and afterwards 
gzants Lands by Copy, accozding to the cuſtome, and dyes, his Wife ſhall 
not be endowed of this Land, foz albeit her title of Dower was befoze the 
Gzant, yet the title of Copt-hald (which is the cuſtome ) is elder then the 
title of Dower ; ſo in our caſe, the title of the ſecond LeCee is derived out of 
the eſtate of the Connz&s, and therefoze ſhall not be clogg o with the Excep⸗ 
tions of Leſſee foz life, without impeachment of waſte. 

4+ This pziviledge to cut the trees is annexed to the eſtates, and goes 
along with the eſtate, and therefoze (hall not begin befoze the Stranger be in 
poſſeſſion, 3. E. 3: 44. 45. Idles caſe 28. H. 8, Dyer 10. And it may be re- 
ſembled to the caſes of 16. E. 4. and 27. H. 8. Tenant in taile ſold the tres, 
if he dyes befo;e the Party takes them, he ſhall never have them, becauſe he 
bath ſtayd out his time. But it may be objected that upon ſuch a Weaſe he 
may reſerve arent, as it is in Whitlocks caſe Co, lib. 8. to which J will offer 
this difference, Leſſe foz life, with power to make Leaſes foz thze lives, 
reſerving rent makes a Leaſe foz the lives, reſerving rent, this reſervation 
is good, becauſe it is but a Declaration of the Leaſe, and of the rent; but if 
_ were no ſuch clauſe of reſerving rent, then J conceive it were other- 
wile. 

But admitting all this were againſf me, yet the juftification of the 
Defendant is not god, foz by theexception out of the exception, the Lefſoz 

cannot 
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cannot take the benefit of the bodies of the trees , becauſe he will thereby 
depzive the Leſſe of the c2zoppings and loppings &c. as in 28. Hr. Dyer Ma- 
leverell and Spynkes caſe. Mylward of Lincolnes Inne fog the Defendant. 
And firſt he conceived that the Leſſee fo2 life without impeachment of waſte, 
might viſpoſe of the trees in the ſame manner as Tenant in fo might doe, 
with this difference, that the diſpoſall thereof ought to be in his life time, 
and ſo it is reſolved in Lewys Bowles caſe Co. lib. 11. 46. 

2. The ſecond matter in the caſe is, whether the LeC fo; life, without 
impeachment of waſte &c. hath only an anthozity, oz an intereſt in the tres, 
and I conceive that he hath an intereſt , foz his power is to make Leaſes 
of it, oz of any part foz 2 1. years 02 3. lives, and that the Conuzozs (hall be 
ſeized tothe uſe of ſuch Leſſes, now when he makes a Leaſe ercepting the 
tres, the trees are not demiſed, ſo that he remains (till tenant foz life, with- 
out impeachment of waſte foz the trees. 

3. Excepting all Mimber-tre&s, but foz fencing, cropping , and lop- 
ping; it hath bene objected that this exception hath no fozme: It 
is a generall rule. that if a man makes a Gzant , and in the cloſe thereof ex- 
cept all that which was g2anted befoze, the exception is voyd : and this ap- 
pears by 34+ Aſſ. Pl. 11. A Will was gzanted ſalvo ſtagno molendini : ſo hete 
the laſt exception takes away all that which was gzanted befoze, 38. H. 6.38. 
in a Quare impedit 28. H. 8. Dyer 19. by Mountague, the cropping and lop- 
ping of trees belong to the Leſſee, like to the Duke of Norfolks caſe in 12.H. 
7. 25. and 13. H. 7. 13. and 18. E. 4. 14. and albeit every gzant ſhall be 
taken moſt ſtrongly againſt the Gzantoz , yet it ſhall have a reaſonable 
intendment foz the benefit of the Gzantoz, and this appeares by 7. E. 4. 22. 
17. E.3.7. 9.E.4.2. 21. E. 3. 43. ſo here the Exception ſhall have a reaſonable 
intendment, that he ſhall anely have ſuch loppings and croppings as ſhall be 
beltoweFupon the Park, and no other. Doderidge Juſtice, J concetvs 
that by the woꝛds without impeachment of waſte , he bath intereſt in the 
trees as long as the eſtate continues. 

2. That when he makes a leaſe by the ſecond power given to him, this 
is derived out of the Fine, and (hall bs good againſt him in the remain- 
der. 

3. Bocauſe he hath power to diſpoſe of the trees, I conceive, that when he 
makes a Leaſe, ercepting the trees, this is a god erception, 24. Eliz. C. B. 
A man made a Leaſe foz years, now he hath the waft of the trees, if be aſſign 
over his eſtate excepting the trees, the exception is vopd, but in our caſe 
the Leſſce hath not parted with his whole effate. 

4. Oo the ſole queſtion is, whether he in remainder may cut the trees du⸗ 
ring the eſtate of thzie lives m ide by Henry Secheverell,and he conceived that 
he might, and ſo concluded foz the Defendant ; Jones Juſfice agzed, that 
the Leſſc foz life without impeachment of walt, hath intereſt in the tres, 
= this intereſt is concomitant with his eſtate and determinable with 

t. 

2. Jconcejve that the exception is god. Such things which a man hath by 
the Law he cannot reſign to himſelfe upon his aſſignment , as fhe 
and lopping of trees, as if tsnant in taile after poſſibility & c. ( who is diſpu- 
niſhable of waſt by fredome of the Law) aſſign over his eſtate, reſerving the 
trees, he cannot cut the trees, but here the Leſſee hath a larger liberty then 
the Law gives to him, and he by vertue of this may give away the trees; 
but J conceive that if he had aCigned over all his eſtate, then he could not 
have crcepted the trees, but here he hath not gzanted over all his eſtate, foz 
be bath aremainder, and may have an eſtate in poſſeſſion afterwards, 
— upon this Leaſe foz thzee lives bee may reſerve a rent to him- 

elfe. 
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3. I conceive , that this Leaſe is derived partly ont of his owne eſtate, 
and hee hath not the meere nomination , and partly out of the firſt Fine, 
and therefoze ſuch Lefſees ſhall be ſubjec to all charges made by the Tenant 
foz life who made the Leaſe, as Statntes, Recognizances, &c. to wit, during 
the life of the firſt tenant foz life. 

4. When he dyes who made the ſaid Leaſe foz thzee lifes , whether he 
in remainder may cut the Trees during the ſaid Leaſe , and he conceived 
(yet not without ſoms doubt) that he had no power during the lives of the 
ſapd Lefſees. Whitlock Juſtice agzeed with the teſt, ſo that it was agzeed 
by ali: ; 

1. That it is a good exception. 

2. That the ſecond leaſe is dzawn out of the Fine: And the queſtion 
new is, whether he in remainder without impeachment of waſte with power 
to cut the trees, hath power to cut them, during the lives of the ſaid thzee 
Leſſees, and the Councell was commanded to ſpeake to this point only upon 
another day. 


_ —ͤů 


The ſame Term inthe ſame Court. 
Foſter and Taylers Caſe. 


bzanght uam a Aude ment given in C. B. and after the Recozd 
into this Court, the Common · pteas amended a —— of 


was theres, and now Bramſton @ergeant mov foz the 


that 

an inferioz Court can amend after the Recozd is certified here, foz then it is 

a piece of Parchment with them: Bramſton, Jtis reſolved that it may 
in Blackamores caſe, Co. lib. 8. Doderidge , the doubt is, whether it may be 
amended after erro; aligned in the ſame Court,foz this takes away the bene- 
fit of the Law from ths Plaintiff in the Mzit of erroz. Jones, at another day 
ſaid, that if in nullo eſt erratum had been pleaded , it could not have becne 
amended 


And as it is, it cannot be amended , becauſe nolv it is aſſigned foz erroz; 
and the Plaintiffe was oncs intitled to his Wit of erroz, which (hall not be 
taken away fzom him aſterwards : and in 11. Jac. there was ſuch a taſe mo- 
ved by Yelverton the Kings Solicitoz , and agzerd that it could not be a- 


And Paſch. 17.Jac. one Abbingtons caſe upon a raſure,as our caſe is, it was 
doubted whether it conld be amended : and by Broom Secondary in the (aid 
tale, it was amended. Doderidge in this caſs,it may be amenved, albeit it be 
after erroz bzought, becauſe it is only the erroz of the Clerk, and it is amcn; 
dable, although the erroz be aſſigned in the ſame point, and ſo was the cpi- 
nion of the whole Court, and therefoze it was amended. ; 
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The ſame Terme in the ſame Court. 


| Eldofthe Inner Temple moved for a Prohibition to the Fccleſiaſticall 

CE as mg. for _ the ſuit there was for 
money, whi t greater part of the Pariſhioners of D. was 
aſſeſſed upon the Plaintiffe for the reparations of the Church, to wit, for the 
recafting of their Bela, the truch is that the charge was for the making of new” 
Bels, where there were four before, whereby it a that iris meerly matter 
of curioſity, and not of neceſlity, for which Pariſhionersſhall not he liable to 
fach taxations, and he relied apon-44.E- 3.19. by Fischden. 2 The party there 
1 , of which the Common Law ſhall Judge. 3 The Party hath 
a that he and all thoſe who hath an eftate in ſuch a Tene- 
ment, have uſed to pay but 11 8. for 80 reparation of the Church. But the 
Prohibition was denied, and by Doderidge in the Book of 44 E. 3. there was 8 
By-law in the caſe to diſtrain, which is a ing meerly temporal, for which the 
Prohibition was granted &- #riam , in this caſe the a ſſeſſment by the 
major part of the Pariſhioners Binds the party ;albcic he aſſented not co it: 
and the Court ſeemed to be of Opinion that the Cuſtome was not reaſonable 
becauſe laid a burthen upon the reſt ofthe Pariſh. Littletos of Counſell of 
the other ſide, ſuppoſe the Church falls ſhall he pay but 11 f. hilock, If 


che Church falls, che Pariſhioners are not bound to build it up again, which 
was not denied by Juſtice ones, 4 


The ſame Term in the ſame Court. 


4 
Pzohibition was pzayed , becauſe a perſon had libelled in the Eccle- 
flafti foz the tenth part of a bazgain of @heep , which had de- 

Michaelmas to Lady day: and the party ſurmi⸗ 
would pay the tenth of the Wooli of them, accozding to 
Pzobibition was denyed, fog as 
the perſon (hall bee defrauded Lot 


— — — 
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on an Iſſite joyned in an Ejeftione firme.{t was found tip the Plain, 
r 

ve god inty, and 

fo it was reſolved 12.Jac. in this © Pet, 


The 
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Sir Robert Brown-verſus? | 
Sir Robert Stroud. 


J. S. and he covenant.in 
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Sir Robert Browne ogainſt dir Robert Stroud. | i 4 


NB debt upon an Obligation foz perfozmancs of certain Covenants coutal- 


incerlaly Sante. | — ELI 
of the Pam of Balf, SR, S. of the g of Sale they exchanged bade 


foz the other, and the Pannen of R. A being moze wozth, then the Mayne; 


- hs R.S. covei topa 14 the 8 — * 1 | 
mited when the money und Lye money nat vets - 
mien when the money ld be pr th n e 


and inrolled to J. S. and his Yoirs, and afterwards bzought an Action ; 

Debt againſt the ſaid R. S. faz ths (aid x 200 J. who pleaded. this mater in 
Bar, and Jermy argued fog the Plaintiff, that this Plea ſh il nat diſcharges 
the Defendant of the ſaid Covenant, foz it is a recipzocall covenant , and he 
onght to ſue the other Party ta the each of the covengyt ;, and it u pers 
led bargain Dyer 30. 14. H. 8. 9. and hers the nent is in mziting. 
and it is good, al beit there be no limitation when the money (hall ve payt 
37. H. 6. 9. Calthrop fo; the Defendant , that the Agian could not lyk ; fog 
the contrac is Trecutozy, and IE not to pay the money till be, 
the Pannoz, foz the is that pro Maner. &c. he ſhould pay him 
1200 l. and the wozd [ pro ] implies a condition and conſideration, and being 
excecutory on the one part,tyall be alſo executozy on the other part, 9. E.4.20. 


21. Abri in Plowyden 134. in Browning and Beſto $ 5. E. » 4+ If 
2228 all the ancient Pale, and foz them B. . al make 
new Pale foz A. if B. cannot have the old Pale, he ſhall be excuſei om ma- 


king the new Pale, foz he cannot have the one without daing the other, G. E. 
6. Dyer 75. The contract was. pro 20. which makes a candificn, 15. H. 7. 
to. by Fineaux, If a man covenant with me to ſerve me foz a yeare , and A 
coveriant to give him 10 J. he ſhall wr Action foz the 10 l. although 
hee do not ſerveme , otherwiſe if J covenant to give him 10 1. fa; his 


Alſo there is no tims limited when the payment ſhall be made: true it is, 
that in Co. lib, 6. 30. when the ad to be done is a tranſitozy act, and no time 
is limited there, it ought ta be dons in time, but the Law ſhall 
judge of the ncp of this time, and the Law will never judge the time 


of payment to be befoze be Bannsz, pro quo, &c. .. 
e 4 Law will appoint a time, as 


many caſes when no 7 
appeareth in 3 3. H. 6. 48. and Perkins 799. But now in aur caſe the Law 
will never appoint that this money ſhall ve payd, becauſe the other party 
A n — 47 — Ma ines caſe 
lid. 5, 21. Doderidge, The bargain is ne q,1 no day of pay- 
ment is limited, aud the other: thall davo'ne Action of Woke for the 2— 
befoze he hath the Manne. Jones, If J covenant to make a Feoffment to 
| of that Covenant ta pay me 104: 
hy eve. on Action of Debt againſt me, befoze he hath made the 


in Trivity Term. 3. Cr. Noy argued dan the Plaiutit 
nangſt other ts in certain Invontures: 


ir R. ee 

| udent,q Dir d bf 
be an exchaͤge 

them 


' SirRabert Browne Terſy * 
Kir Robert Stroud. ;, | 


—————— — 


them of the (aid De becauſe the amm of Gadmaſton was the better, 
Stroud covenanted with the Father and the Dan to pay 12001. to the Father 
ſaid Panns} and Avvowſon , and that at Michacimas 
[ x be a mytua]l entry into the (aid Þanndzs, and that 
in the mean time af them ſhould take the pots of their own Panazs, 
and that they ſhould deliver each to other their evidences, and that Aſarances 
ſhould be made as Conncel ſhould adviſe ; the Plaintif declare, that they had 
petto med all the Covenants which were to be perfozmed on their-part, and 
that the Defendant had nat paid the 1200 |. and that thereupar this.acion of 
Covenant was bzought 24? 


The Defendant proteſtando that the Plaintiff had perfazmed the Cove- 
nants , and had not poduced their edidences, &c. h Plea ſaith, that the 
intic after Michgelmas bat gained and ſold the Pannoz of Gadmeſton to 
S. and his Yeirs, upon which the Plaintiff demurs, and he canceived that 
notwithſtanding the ſale after Mich, yet an action of Covenant lies fo; the 
1200 l. but otherwiſe it had been it he had ſold it befoze Mich. But it hath 
been objected that the money by the Covenant is to be payd pro the Pannoz, 
and therfoze becauſe the Defendant cannot have the Þannoz, he ſhall not pip 
the Poney, and fog this 9. E. 4. 20. and 24. E. 3. al. have been cited, that 
[ pro lies a condition, as pro ſervitio pro maritagio, but theſe Caſes do 
not rele 


ACurances-ought to he mn, 

— — nya} nate and the one 

a Car the other, neither can one know what cduncel the other will have, 
and npan this reaſon is the caſe, 9. E. 4+ 3. 4. and Plow. 17. b. the Caſe of 
the Bell, it hall be weighed by him who is to have the pzofit, peradventuare if 
it were in caſe of an Dbligation to perform Cr er NAS pod 
cure the Ccunſel, foz ſaving the penalty of the obligation ;»but it is e 
here in caſe of a Covenant, Co. lib. 5.22. b. 18. E. 3. 27. and 4. E. 3.29. 
If a man do bound to be ready to levy a Fine ſuch a day, vet the other ought 
to bzing the he ny of Covenant againſt him befoze that day, foz otherwiſe he 
cannot levy a fine; 

But now the Law is altered, foz now fines are levied,q Wits ofCovenant 
are (ned out afterwards, 17.E.4.2 per Pigot : I A am bound to you in 201. to 
enfeoff you at ſuch a dap of ſuch Land, if vu pleaſe to Feoffment, you 
are bound to let me know your pleaſure, and here the Aſurance is foz the be- 
n:fit of the Defendant, and he cited Co. lib. 5. 23. and 7. E. 4. 13. 

his 


2. F03 the time, this Aarance onght to be debiſed by 
Mich, oꝛ otherwiſe the Plaintiff hall be enfozced to keep his Manno 
life, and (hall be hindged of the ſale.of it foz of Nees. aces 


—— pe — cal — — — 
nient time: appears Artic 1 intended was befoze 
Michaelmas, fog every to be done by the Articles, was to be done befo;e 


Michaelmas, Hill. 37. Eliz- Rot. 99. B. R. between Mills and Put ſom : A man 
covenanted in conſderation of 42 l. cent to be gzanted to him, p at 


Mich. and Lady day, yearly, to levy a ſine of a Mannq; to the ut , &c, and 


bs befoze Mich. foz'otherwiſe he 'coulv not have the 'benefiffntended, and 
cited allo Dyer 347. and 20 Eliz. Dyer 36. and in this caſe there could be 
ö no 


the aſſurance of tho Kont is not made befoze Nichaelmas,, and it oe 
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200 Sanders and others 7 verſus 
verſus Meryton, Moland. 


ae aten of other Articles it the Councel did not deviſe them befoze 
| Batt hath been objected that the Plaintiff have not fully ſhown the per- 
fozmance of the Covenants of their part, but only by implication, albeit they 
-— RE and they have not averred that the Defendant hath not de⸗ 


Anſw. To which J anſwer, that this is good enough ; but where J co- 
venant to do an act upon a future contingent ad to be done by another, there I 
ougt to ſhaw it particularly , but otherwiſe in this Caſe , and this is foz ths 
benefit of the Delendant, and therefoze he oaght to ſhew it, and to this pur- 
poſe is 3. E.3, Fitz. Det. 157. and 18, E. 3. 4. &c, Jones Juſtice , Suppoſe 
the Defendant had demanded the aſſurance after Mich: and befoze the ſale 
what ſhall be done: Noy, nothing can be done after Michaclmas : and it 
was adjourned. 


— 


The ſame Term in the ſame Court. 


Sanders and others, verſus Meryton. 


the Leſſo2s had made a Leaſe, and thereupon they 

Action. And Goldſmith moved in arreſt of Judgement, that the 
bzeach was not welllayd, becauſe it is onely layd to be done by one of them, 
and the Covenant is to diſcharge them of incumbzances done by them, 
which ſhall be intended joynt incumbzances. Doderidge Juſtice, the Cove- 
nant goes aſwell to Incumbzances done ſeverally as joyntly , foz it is of all 
incumbzances done by them oz any other perſon, and ſo was the opinion of 
the other JuTices, ana therefoze the exception was over-ruled. 


— 
————— 2 


ES che Gans Coun. 


Dickar verſus Moland. 


| þ er cafe was thus: A man made a Feoffment to the uſe of 
bimſelfe for life, the remainder to his Son in taile, which remainder over to 
the Defendant made conuſance as Bayliffco the Son for 4 s. Rent due to him 
before the ſayd time, in which, &c; to wit, 1. Pan. 18. ac. which time was 
before the death of the Feoffor, whereupon it was moved for the Plaintiff, 
that the Avowry could not be good, and R argued for the Defendant, 
that it is good enough, for the Ante prediftum tempus quo &c. is good enough, 
and the ( ſcilicet) is voyd, for by this it appears that the Rent is due to ano- 
ther 20. fl, 6.15. And a (ſcilicet) is but an Expoſition of that which is 
once before, and it ſhall aot deſtroy the precedent matter, but if it be con- 
traty to it, it is voyd, Ce. lib. 3. Knights caſe, A ſcilicer ſhall not make an 

alteration 


Vivian. 


Jenkin _ 


— — — 


— — ¶ — 


alteration of that which went before, 15. ac. B. R. Deſmond and Iohnſont 
Caſe. In a Trover and Converſion the Plaintiffe declared that he was poſ- 
ſeſſed of the ſaid goods. 1 Fav, 15. 7ac. and that Pofes, ſcil. the firſt day of 
May hee in the yeare aforeſaid loſt them, and that they came to 
the hands of the Defendant, and upon iſſue joyned, it was found for the 
Plaintiffe, and this was moved in arteſt of Judgement, and by the Court the 

ſcil.) was agreed to be void, and the Poſtea good; and the like caſe wis 17 
2 in Debt. The ſecond Queſtion is, a man makes Conuſance for Rent gb 
him in remainder in taile, and does not alledge the preciſe'time when 
the Leffee for life died, but onely that he died, and I conceive that it is well 
enough. 

I — an Avowry (which is in lieu of an action) is a teall action, and 
in reall actions no preciſe day need to be alledged. 

2. Becauſe he avows for 45. rent due, and the arreare to the remainder, 
which implies that the Leſſee for life is dead; See 14. Eliz. Dyer. The 
caſe of a perſon, in one Ar#ndals caſe; a man was Leſſee for ninty years, 
if the Lady Morley ſhould ſo long live, in an action brought by him as Leſſee 
for years, in his Declaration he did not averre that the Lady Afor/ey was alive, 
and yet &varded good, Trin. 12. ac. in Hord and Paremores caſe, the defen- 
dant avowed as Heir of Sir oba Arundel, and alledged no time incertaine of 
the death of Sir oba eArnndel, and yet awarded good for the reaſon afore- 
ſaid, and therefore he prayed Judgment for the Avowant. 


— — 


— 
MA —-—-— 


The ſame Terme in the ſame Court. 
= J:nkin verſus Vivian. a 


treſpas, Jermy foz the Plaintiff too ſome exceptions to the Plea of the 
| Beten I. That the Defendant clatm connnoa in Trigemoze Poze 
razione Vicinagii , anddoth not ſay, a tempote cuſus contrarinm -memoria 
Hominum non exiſtit 2. Che Defendant alledgeth that he and all his Octu⸗ 
pters of Don · cioſe had uſed to have common in the ſaid Trivgemoze Mu 
&c. whereas he on ht to have ſhown what eſtate they had in Down-ctoſe who 
bavonfed to have this tõ mon: Rol. there ned criptisin thts caſe, no moze 
then in a comon appendant(which caſe of a tmn appenvit was agzeed by the 
whole Court) taz it is mixt, 6. E. 4.55. Co. lib. Intr. 625. tit. treſpas. Foz the 2.ex- 
ception, I agꝛee that if it be by way of pzeſcription,then it ts not good,as it is 
atledged here, but if it be by way of cuſtome (as here it is) then it is goov, 
foz a cuſtome goes to Land, and a Pzeſcription to perſons, Hill. 1 1. Jac. Higgs 
bz an Action upon the Caſe foz er of a new Pill, and alledged a 
that he and all the Inhabitants &c. an exception was taken to it, 
and it was there ruled that it was good , becauſe alledged by war bh, 
tome : Co. lib. 6. Gatewards caſe, and alſo Mich. 14. Jac. it way be al- 
ledged by way of cuſtom, as our caſe is, and 15. E.q,'when it is by way of dif- 
charge , it may be alledged in all Occupters, fert foz the Pl „It 
cannot be a cuſtom here, top as it is in 23. En. Dyer, A cannot ex- 
tend to a particular place, and this was agzeed by the whols Court: Bt 
there is another exteption, he clayms common in-Mridgemoze Mo fog 
tle levant and couchant in Down-cloſe,and does not aver, that theſe 
were levant and couchant upon Down-cloſe,and per totam Curiam 
to be averred, and it was alſo agzeed that in this caſe hs ought to 
ſcribed: But foz the exception of all occupiers it was doubted ; but foz the 
other exceptions Judgment was given foz the Plaintitk. 


Fre The 
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Intr. Hill. t. 
Car. Rot. 33 .. 
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—— cd. — 
— 


Chambers Hariſon verſus EY a 
Caſe. Errington. 


—— en on. 
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The ſame Term in the ſame Court. 
Chambers Caſe. 


T was laid in this caſe, that in debt upon a Recognizanceacknowlenged in 

Chancery, oz in any other Ccurt , the Defendant cannct demand Oper of 
the condittan, faz the Recognizance is not in Court as an obligation is, when 
debt is bzought upon it: But if Debt be bzcught upon a Recopnizancs acs 
knowledged in this Court, then the Defendant may demand Oyer of the 
Re cognizancs. | 


The ſame Term in the ſame Court, 


Hariſon verſur Errington. 


15 Erroz to reverſe an Jaditement of reſcous and Niot, taken in the County 
Palatine of Durham, Bankes aſſigned the Errozs , wherect aue was, 

was a Warrant tothzee con junctim, & div ſim to arreſt the ſayd Hariſon, 
and two of them arreſt him, and therefcze the Arreſt was not well done , foz 
it ought to have been by gne-mo al thzte, and the reaſon is, becauſe it is a 
miniſtertali a0, pile it it had been a judiciall ad, 14. H. 4. 34. 

2. The Inditement of was againſt th;ee,and the Jury lc ly one 
of them guilty of the , is a vopd verdid, foz one alcne — make 
artict, like to the caſein 11. H. 4. 2. Conſpiracy againſt two, and only one 
of them is found guilty, it is voyd, foz one alone cannot conſpire. And at ang» 
ther bay in th fame ann or tok other exceptions. 

I, ule the Jnditement is Jurator, pro Domino Rege preſentant. &c. 
and 3 (ap, that 12. Jurozs pzcſentant , and peradventure but 11. did 
, 2. Che names of the Jurozs ought to have been certified , foz peradvens 
ture they are not probe & legales homines , but Uillains and Dutlawes, 15. 


H. 4. 14. 

3. Ut is fbund that Rolſon the @heriff by vertue of a Mit direded to him, 
came, &c. and upon this reſccus was made by Harriſon &c. and it both not 
appear what manner of Mzit it was, ſcilicer, Elegit ; Capias ad ſatisfaciend. 
on &c. and if there were no Mit there can be no reſcons , and albeif he 
ds Mit, yet if execution were done by ver tue of another N zit which hs 

the Party may diſobey it, as if upon an habere facias ſciſinam, the her iit᷑ 
makes a Warrant as upon a Capias, the patty is not bound to obey the Bay- 
liffe , if hee bee not a Baplicfe knowne, in caſe it appeares they were 
anly Bapliffs pro hac Vice. Nota, that an Juditement befoze Cozenaye, 

uk that the Gor, B. was felo de ſe, was quaſht, becauſe it did not 
t it was per ſocramentum probor. & legal hominum ; Anz itt 
the caſs of Sarum , this Term an Inditement was quaſht foz the ſams 


The 


Rickhouſe. binſon. 


— — 


Rocheſter — 59 _ verſus 
| 0 


The ſame Term in the ſame Court. 


Rocheſter verſus Rickhouſe, 


N a writ of Error to reverſe a Judgement given in Ejettione firme in New- 
caſtle, Banks aſſigned theſe errors, | 
1. The Plaintiffe declares of a Leaſe made de Burg. fine, Tent. which is 
not good, no more then in Eje ct ione firma de HMeſſ. five T ent. 
2. Becauſe the Judgemenc is not 3d capi ur as it ought to be, becauſe 
it is vi & arm. 


3. The judgement is Ideo conceſſ um eſt, where it ought to be conſideratus eſt. 
and for theſe Ercors the Judgement was reverſed : And the ſame day another 


2 between Bell and Margery Strongury was reverſed for the ſame 
cauſes. | 


» * 
14 — — 
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The ſame Term in the ſame Court. 
Petit verſus Robinſon. 


12 Erroz to reverſe a Judgment given in C. B. in 4 Replcvin, there Jermy 


Iuſticiar. Dic. Domini Regis, and there was nat any ſpeech of any King but 
tyerefoze 


| 2.E,4 22+. 35. H. 6, 23. b. Co. 
lib. 8. 136. Blackmores caſe, which is a ſtroaget caſe then this. But it bath 
beenWjeaed, that the Recozd is certified by the Juſtices, and now there can 
be no averment tothe'contrary ; bnt J conceive that this Court may ſend fo 
the Clark of the Aſſizes to amend jt, andthcſe ob eaions were auer / ruled in 
C. B. in the ſame caſe. Doderidge Jultice , I canteibe that notwithſtanding 
tbe'e exceptions the Judge ment anght to be affiruned , fog as to the fi; #, the 
Court is to take notice of the demiſe of the King, and therefoze it all 
be intended the King that now is, and ſo the zit of adjournment goop 
enongh, in Dyer. King Henry 8. made a Patent, and it was Eoricus Dei gra- 
tia, &c. where it ſhould be Henricus, and pet the Patent good ; ſo in a Mit 
to the Biſhop , the ſubſcriptioa is, Epiſcop. Norw. this is good enough, fa; 
the Biſhop of Norwich is very well knomn. And ſoz the other , I canceive 
it is not well alledged, becauſe it is not howne whether he were a Anight at 
the time of the-Certificate oz not, and ſo if may rh that bs 
was u Knight, foz he might be an Eſquire at the time of the triall, and befo 
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Crabbe and his Wife | 
+ verſus T ooker. 


— — — 


the Necoꝛd certified might be made night, Jones Juſtice to the ſame intent, 


and that we ought to teke notice of the demie of the King, 4 therefoze it ſhall 
be intended of the U2it of adjcurnment of the King which now is, and therc- 
foze it is no erroz, and yet if it were, it were amendable: Whiclock Juſtice 
agzeed, and therefoze the Judgement was affirmed by the wbole Ccurt. 


= 
— 


— —— — 


The ſame Term in the ſame Court. 


Crabbe and his Wiſe verſus Tooker. 


Covenant betweene Walter Crabbe and Anne his Wife, againſt Tooker, 
the covenant upon which the breach was layd, was this, Tooker the Deſen- 
dant covenanted with Tockey his Son, and Anne Slade (one of the Plaintiffs, 
whom he intended ro marry) to give them their meat and drink in his houſe, 
and if any diſcontent ſhould happen between the Father and Son, ſo that he, 
and his Wife A»ne ſhould diſagree to dwell with 7 ooker the Father, then they 
ſhould have 6. Beaſts gates, &c, Tooker the Son died, Anne diſagree to dwell 
with T ooker the Father, and marries with {rabbe, who with his Wife Anne 
brings this Action, and 74/or argued for the Planiciff that the Action lies, 
for albeit the Covenant be in the conjunRive (if they diſagree) yet it ſhall 
ha ve a diſjunctive interpretation, as where a man covenant to levy a fine to 
one and his beirs, if be dies the Covenantor may levy a fine to bis Heirs, and 
Hill and Granges caſe in Plow. Two Tenants in common grant a rent, this 
ſhall be taken for ſeverall Rents, and Co. lib. 5. Slingeſbyes caſe, alſo the 
Wife is party to xtus covenant, and ſhe mult. either have remedy upon this 
covenant, after the death of her Husband, or not at all, for ſhe cagnor difa- 
ꝑree in the life time of her Husband per que, &c. | Tho IE 
And it was agreed on the other fide, that there onghe to be a diſlike be- 
tween all joyntly, the Father, the Son, and the Wife : and now one of them 
being dead, the covenant is diſcharged, like to the caſe put in Brademela caſe, 
Co. lib. 5. e nw rpg be rant during the minority of 3 if one of them 
dies, the ad mim ſtration ceaſeth, and 3't, Elix. in C. B. A Leaſe was made to 
three, and the Leſſor grants to them to be diſpuniſhable of Waſt guamdin c- 
habitarent, one of them dies, and it was reſolved, that now they ſhall be 
table to waſt. Alſo the Bar is not bone , for it is pleaded that Di/cordia orta 
fait, and doth not ſhew what manner of diſcord this was, and therefore: not 
good; as 3 Y6, In Annuity brought Pro cencilio, &c. be ought to ſhew for 
what manner of Councel it was: #hitlock, Juſtice was of opinion for the 
Plaintiff, and that t his Covenant extends to the Wife, and that upon equall 
conſtruction, becauſe it comes in place of the firſt Covenant, and thiggyas in 
tended for the benefit of the Wife, as well after the death of the Hus band as 
before : ones Juſtice was of the contrary opinion, and that the ſecond cove- 
nant was a ſeverall covenant from the firſt , and that the diſagreement is to 
be made by all three joyntly, and that when one dies the Covenant is gone, 
2. Eliz. Dyer, A man will that . B. and C. bis Feoffees ſhall ſell his Land, 
B. dies, now the Authority is determined. The Lord Gray committed the 
cuſtody of his Son to four, one of them dies, the authoriry is gone, and in 
this caſe there is no matter of intereſt, but an agreement, and in ſuch a caſe 
as this is a Feme covert, hath a will, albeit ſhe hath no legall will; but in this 
caſe there ought to be a diſagreement of both, and there ought to be a diſlike 
of the Father alſo, and in the Declaration it is alſo ſaid, that ſhe diſ agreed. 
Doderidge agreed with ones, that she Declaration is not good, and that ir is 
not warranted by the yy ane pace that the breach is not well aſſigned, The 
caſe is grounded upon the ſ covenant which confifts upon a contingency 


which 


Crabbe and bis Wife © 
+ roerſus Tooker. 
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which contingency is, ifthere happen any diſcord between the Father and the 


Son, &c. the words are 1 — and all ought —— — True it is, that in 
ſome caſes a conjunctive ſhall. be taken for a disjunctwe, but this is accot- 
ding to the matter and circumſtances of the fact, but in our caſe it ſhall not 
be taken disjunRively. If the Father, the Son, and the Wife had diſagreed, 
then it is cleer that an Action of covenant lies, but this is cant omiſſus, arid 
no proviſion for it, Alſo it is only alledged in the Declaration, that ſhe diſ- 
agreed, whereas a mutuall diſagreement een all ought to be alledged, 
and therefore Judgement was given 2nod querens mil. cupias per bellam, But 
all agreed, that the Wife might have boarded with Tookey the Father, if ſhe 
would, but her new Husband could not. | 


Tthowe Sergeant tek divers exceptions to an Jaditement of fozcible 

entry upon the Stat. of 8. H.6. againſt Ployden and others foz expelling 
one Sytus from his Copi· hold, and the pzincipall exception was, becauſe(diſ- 
ſeiſivit) Was not in the Inditement , and in truth it cannot, foz albeit the 
Stat. of 21.Jac.cap.15. gives power to Judges and Juſtices of Peace to give 
reſtitution of poſſeſſion to Tenants foz yeares, and Copy-holders , in which 
there (hal be anentry, oz detainer by fozce , yet the tat. does not give an In⸗ 
dite ment of fo2cible entry of copy-hold. Noy, a Copp · holder ſhal now habe an 
Aditement of fozcible entep, but ( diſſeiſivit) ſhal not be in it, foz no Jury will 
find that becauſe it is not poſſible , becauſe a Copy-holder hath no Fe- hold, 
and yet a Copy-holder ſhall. have a Plaint in nature ol an Aſſize againſt a 
ſtranger , but not againſt the Lozd: And at laft the opinion of the Court 
was, that the Anditement was god. 


* 83 on. a th 


Pon a Capias directed to the Sheriff of London to take the body of J. S. 
the Ca pias was returnable die Jovis, which was the day of All-ſouls, 
and thereupon the @heriff tok the party, but he returned, that becauſe 
the return of the Mzit was upon a day that was not Dies Jutidicus , he ſul⸗ 
fered the party to go at large: And the return was inſufficient, foz by 
Doderidge the Mzit was god, and the taking and detaining of the party bp 
vertue thereof was n vet ha cauld not hape the party there at the 
ſayd day , and therefoze the Sheriff was compelled. ta. bzing the party into 
Court, which the ſame day he did accozdingly.. | | 


* 
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\'Thef:; ame Term inthe ſame Court. 


A PE a Kent chorus of 12 l. to one of his ons out of the Pan- 
 {Yno2ofD- by Ded, and died, the Gzantce loſt his Deed, the Land is 
extended to I. D. by vertne of a Recogntzance acknowledged by the eldeſt 
nol he Sr 03, the Gzantee ſue foz his Annuity befoze the Councell of 
ork to be relieved in equity, foz that in reſpec of the loſe of the Ded he 
could not have remedy at the common-Law, and J. D. the Conuze obtained 
a pꝛohibition out of this Court upon this ſarmize, that although the Councel 
of York ſhould make a Decree, that he ſhould pay the ſaid Annuity , pet it 
ſhould be no diſcharge foz ſv much againſt the Como. becauſe their Decree 
was na legall evidion. Now came Smith i of the Temple, and pꝛaped a 
Precedendo iq the Gzante to the Councel of York, and the opinion of 
the whole Court was, that a Decre , there no - legall evictibn , 
ſhall not be a diſcharge foz ſo much the Conuzoz. Doderidge, 
the Gzantes ol the Rent-charge , having 9 loſt his Died can have 
2$ no 
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Crabbe andbisWife 
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" wo cemedy in equity, las in this caſe Equites fequitur legem, and of the ſame 


opinion were Jones and Whitlock : but by Doderidge (which was net denied) 
if the Gzantee had loſt the Deed by a caſuail los, as by firs &c. in ſuch a 
caſe he ſhall have remedy in equity : and he (ayd, that in the beginning of 
King James, when Egerton Was Led Chanceltoz, there was ſuch a Caſe in 
Chancery : A Gzante of a rent-leck had ſeiſen of it, ſo that he might have 
an aſſize, and he deviſed it to J. S. the Deviſce ſued in Chancery to have his 
Rent and ſeizen of it, and he could have no remedy foz it in Chancery : And 
this was one Malleryes caſe. 


—— ——C — 
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The ſame Term in the ſame Court. 


Ne Hebborne was indited foz topping a way, &c. and it was moved 
OS the inditement was inſufficient , betanſe it is not laydthat it was 
communis via, but only that it was a way to the Church, and per Curiam, 
it was god encugh, and by Jones Juſtice the Inditement is god enough, al- 
though there wants vi & armis , becauſe he who is ſuppoſed to ſtop the way, 
is owner of the Land. 


tt 
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The ſame Term in the ſame Court. 


N Action upon the Caſe, «promiſe was brought in the Town of 
Northampton, and the Conſideration alledged was, that if the Deſen- 

dant here in the Writ of Errour, would diſcharge Bagnot of Execution, 8c. 
that then the Plaintiff here in this Wtit of Errour promiſed to pay him eleven 
pounds, and there the Defendant pleaded, cd exoneravit illum de E xecutione 
relaxavit, And Hoh red, for the Plaintiffe moved this for Errours, that the 
Plaiotiffe in the inferiour Court did not ſhew by what manner of releaſe ir 
was, nor that it was by writing ; for this being the Conſideration upon which 
the Action is grounded, ougbt to be put in certain, Mich. 15.14c. Staple 
and King, Execution of # conſideration ought to be ſhown, 3 5 H. 6. 19. a diſ- 
charge ought to be ſhown in certain, 22 E. 4. 43. the Lord Liſtes Caſe, and 
Mich. 16. lac. in this Court Liverel and Rivers Caſe (which was entred, 
Trin.16. Iac. Rot. 322) in an Action upon the Caſe, upon à promiſe up- 
on iſſue joyned, it was found for the Plaintiffe, and it was moved in arreſt of 
Judgement, beeauſe the Confideration was, that the Plaintiffe ſhould diſ- 
charge one Ogle, and he declares, that he did diſcharge him, and thereupon 
he brought this Action, and becauſe he declared but generally, quod exonera- 
vit, the Judgement for that very cauſe was ftayed, and 36 Eliz. one covenan- 
red to make an aſſurance, and pleaded generally that he had affured, and re- 
ſolved that it was not goad, and in Roſe and Harvier Caſe this Term (which 
was entred, Trin. 2 Car. Rot. 1408.) In Covenant the Defendant covenanted 
to give ſecurity, the Deſendant pleaded that he offered ſecurity, and reſolved 
that it was not good, per que & c. fermy for the Defendant, that the plea is 
d enough. fora Relcaſe by Peroll is ſufficient, I will remember but one 
— upon which I will rely, 27. H. 8. 24. Per dens Caſe, in an Action up- 
on the Caſe, the Defendant aſſamed to the Plaiutiffe, that if the Plaintifte 
would diſcharge 7. T. of ſuch an Execution in which he is bound at the ſuit 
of the Plaintiffe, then if I, T. did got ſatisfie the Plaintiffe by ſuch a day, the 
Defendant would doit, and they were at Iſſue upon an Aſſmpſit, and there 
the Count is admitted good, and he need not plead it was by writing, becauſe 
the 
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eaſe, 


the Diſchargeis good without writing, but it hath been reſolved, that if a 
man be 1 ſuit, and I goto the Sheriffe and command him 
to diſcharge the Party, thiy is a good Diſcharge, although it be by Peroll, 
7ones, If I lay to the Sheriff, ſuffer the party to go at large, this is a good re- 
leaſe both to the party and to the Sberiffe, and by him (relaxavht ) — 7 
a ſufficient releaſe, and therefore the Plaintiffe is the Writ of Erront be 
barred. And if a man be bound to fave one harmleſſe in un Actiom broupht 
upon this obligation, be pleads chat be hath ſaved him barmfeffe, and ſhews 
not how, the Plaintiffe demurres generally, he ſhall not now take advitat 

of it, Doderidge. The Caſes put by Bolſtred are not to this purpoſe; fot all thole 
caſes are of things incertaine, and he agreed that a releaſe by pero! was ſuf· 
ficient,and the caſe of 22. H.8. is a ſtronger caſe then this is. ##hic/och agreed 
alſo, and therefore Doderidęe adviſed the Plaintiff to be ſatisfied, or otherwiſe 
they would affirm the firſt Judgement. 


1 
— 


2 — 


Trin 2. Car. in the Kings Bench. 


Caryes Caſe. 


J? Caryes caſe of Grayes Inne (where theſe wozds were adjudged actionable, 
You a Councellor? a Foole, an Aſſe, a Han a Councellor of Law, a 
Foole in the Profeſſion) it was ſatd by Jones In@ice, it was not ſuſticient to 
ſay, that he was eruditus in Lege, bat he ought to ſay that he was Homo Con- 
Ciliarius ; and be (aid that in maintainance again®- d came in 
que ſtion upon evidence to a Jury whether one who is a Barriſter may give 
advice, and it was ruled that he could not, albeit he dad Letters Patents 
to inable him as fully as if he had been called to the Bar: and in Fleetwoods 
caſe adjmvged, that theſe wozds (You the Kings Receiver? you are his Deceiver, 
are you not ?)were actionable. 


—— 


ä 
— 


— 


The ſame Term in the ſame Court. 


Qu Tho, Savill was indited foz bꝛeach ofthe peace within the Pallace , fo 
vit, fo: aſſanlting Sir Fran: Wortley, and he pleaded his pardon, and 
Doderidge ſaid, that to triks in the place was the loſe of the right hand by 
the Law, and in this poynt our Law agzves with the Latwes of France and 
Spain, and all other Nations, foz as the perſon of the King , ſo bis Palace 
that ſach contempts and affconts are 


Barre in his compleat 

was in his own vefence, being in fear of 4 gzeat 
was committed to Pziſon by the Cart during the Kings pleaſure,, and 
Lands fozfeited during his life. Vide foz the like matter, 41. E. 3.Fi 
Toron, 280. Dyer 188, 22. E. 3. 1 3. | ; 
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bis Wike belongs, and chetus that part ar the Fitches did gzow upon the 


Hillar. 2. Car. in the Kings Bench. | 


e Mathias Wheelborſe was indited at the @efions of the Peace, hol, 

den in the Town of Northampton. quia Noctivagus, and becauſe he di- 

vers dayes and nights did frequent the houſe of 8c. which was within the li⸗ 

berties of Southampton, and was a ſuſpected Bawdy-houle : and Crawley 
Sergeant moved that this Inpitement was inſufficient foz thzce reaſons. - 

1. Becauſe it does not appeare in the Inditement , that the party knew 
this to be a Bawdy-houſe. - | IL | 6 > 6 £1 ' 

2. Becauſe it is not ſaid that it vas a Bawdy-houſs , but that it was ſuſ- 
ſpeced to be a Bawdy-houſe, „ 

3. Becanſe the Jnditement is befoze Jnſtices of Peace, Villa de Nor- 
thampt. and the houſe is infra libertates Villz de Northampt. and it all not 
be intended that the power of the Juſtices of Peace extend thither, and foz it 
ſee Co. lib 5. 120, Longs caſe. 13. H.. 33, 34.22, H.7. Kelleway 89. Co. 
lib. 9. Mackaleys caſe : And the Court gave no opinion concerning the ex- 
ceptions : But another thing was moved, to wit, that one could not be ins 
dited befoze Juſtices of peace foz being Noctivagus, but this is to be inquired 
of in the Leet, and in this the whole Court was againſt him, foz it is a miſ- 
demeanor, and it is contrary to the @tatute of Wincheſter , and every one 
may atreſt him: And at another day he moved this laſt exception again, and 
ſayd that the Juſtices of Peace have no power to fine men that are noctiva- 
gant, yet true it is, that a Court-Leet hath (ach a power, Raſtol. Leet 2. 
and true it ia alſa, (as it — — 4 ans may ar reſt a Night- 
walker, but there it is ſaid that if be to de a man of good fame, the 
party who arreſts him onght to let him go at lar ge; and the Irvitement bere 
is only that he was NoQiyagus,e it appears not that he is a ſuſpicious Night, 
walker: « by, Doderidgex Whitlock Juſtices (only p2eſent.) by the Common 
Law every man may arreſt bim who is NoQivagus, and the wozd (Nocti- 
vagus) implies that he was a common- Night-walker, and they ſaydthat Ju- 
ſtices of peace by their CommiCion have power to take ſuch Jnditements, 
foz it is of ill behaviour, and albeit the Anditement were nought foz the o⸗ 
ther exceptions; vet being good in this; it wall not bequaſht , and thcrefoze 
Judgement was given upon it, and the party fined 40 s. 


I Theſame Term in the ſame Court. 
5 Sparrow verſus Sherwood. 
[2 rover and Converſion of two loads of Fitches of certain L and dec. 


The Defendant juſtifte by the command of Hare, to whom part of the Land 
belongs; aud to one Pots, tu another part in right of the Lavy 


nt of one, and part upon the Land or the other, and upon this the Plain- 
tiff demurs: — 


1 — "Becauſe he jultifies by the command of two generally, and he cannot 
juſtiſie upon the Land of the one by the command of the other, and therefoze 
he ought to have alledged ſeverall commands. 

2. m_ he 265 By pon ew atm, — 1 — > oh pr 
gzew, part upon the and » andpa Land o 
the other, which is tncertaln, "vp 


3. Becauſe 


7 Riſley verſus 
Haynes. 
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3. Becauſe, the Wife of Pots is called by the name of Lady, and 
the Wife of an Eſquire cannot be a Livy; Doderidge and Whitlock 
onely pzeſent, ta the firſt were of opinion, that it was good enough ; taz al- 
though it were a japnt command, yet the parties commanding having ſeve- 
rall titles, it h ul be taken as ſeverall commands, reddendo ſingula ſingulis : 
and foz the third it is good enongh, being in a Plea,otherwiſe, if it had been in 
a Wait : at foz the ſecond Exception, the bar is not god enough, becauſe 
incertain, ſo that although upon other Exceptions moved by the Defendant, 
the Replicatlon of the Plaintiff was not good, yet the Defendants Bar being 
ul. the Plaintiff ſhall have Judgement upon tbe Declaration: And the 
Plaiatiff hav Judgement accozdingly« | 


Ct — — 


The ſame Term in the ſame Court 
Riſley verſss Hains. 


* an Action upon the Caſe, upon an aſſumpfit, the Plaintiffe declared up- 
on the Sale of ſeveral parcells of Tobacco, to wit, for one parcell ſo much, 
for another parcell ſo much, and ſo forward, and in the Concluſion be ſaith, 
gue quidem —_— ſemma in tote ſe attingunt, to 55.1. which (being com- 
puted) is leſſe then the pariculars, and upon ex aſſampſit it was found for 
ropiurara ped rr offaad wnbgr yt unborn 
rticulars, t ing up m di in 

cliration(wdich ought to contain truth) it is not good, and ſo there appears 
to be no cauſe of action, 35. H. 8B. Dyer 5 5. And Grices Caſe, in the very point 
Aich. 17. Pac. in this Court, but by foxes and lack. Iuſtices onely preſent, 


the Declaration is good enough, for there is a particular promiſe for 
parcell,and the ſumming up o iculars is only ſurplu i 
of the Clark, therefore the ludgement was j affirmed: And g, that Jones 


ſaid ebiter in this Caſe, that upon a contract, the Party to whom payment is 


to be made, need not make requeſt, and afterwards it was agreed by the 


whole Couit, chat it ſhould be amended, otherwiſe it had been more. 


* 8 
— 


The ſame Term in the ſame Court. 


A2 multitude of Welh-men were Indited foz the death of a man , 
by en Jnqaiſitio:1 taken befoze the Cozaner in the County of Mount go- 
mery in Wales, and Littleton of Councel with the Welſh-men took ſome 
Exceptions to the Jaquiſition : as, 1. That the Cozoner-cannot take any 
Inqueſt, unleſſe it ve ſuper viſum corporis, and fo this purpoſe he cited Brit- 
roa,6.Ric.2.Coron. 107. 21.E.4.70. 2.Ric, 3.2. This alſo is the reaſon that, if 
a man dzown himſelfe,and cannot be found, the Cozoner cannot enquire of 
the death ol this man: but fo2 the King to have a fozfeiture of his Gods, an 
Inquiſition ought to be taken befoze the Juſtices of Peace, as it was reſolved 


in this Court, Trin. 13. Iic. upon which the firlt excepton was, that the Inqui- 
fition was taken at D. in the time of King James, ſaper viſum corpori 

ia D. in the time of this King, and foz this be cited two —— 
out of Cookes Backe of Eatryes: _— Exception was, 


ts 
becauſe 
the 


m_— Zi 
,to 
tement was quaſhed 


1 3 en — EEE £4 
1 a. 


The ſame Term in the ſame Court. 
King verſus Merrick. 


* 

12 an-Action upon the Caſe foz theſe wozds, I charge you King with Felony, 

and you Conſtable ( itmendo Thomas Legat ) to him: And a 
ver did foz the Plaintiff. At was moved in arreſt of Judgement by Bacon, 
that the wozds are not actibnable : Mye firſt wozys axe not, becanſe they ate 
not an affirmation, and foz this he cited Mich, 1 x.Jac. in this Court 
Powel and Bands tate, 14 Sn WINS Bats , Ihave 
artefted Pdwel of Felony, fot ſtealing ſheep uf ine, und abjadged not attio- 


Aifd the Wlalntitt vid not in his Declaration what Rinde of tel6 
tows, ae map oth x elm fy Which an Neto ntl 10 
a 


| indt is ine kind, as appears in 
Aff. a> .t ard cate 
not a 


bs taken in tnĩtiori ſenſu, and 


foz which de be ; If one 
, becaniſe | m, i 

pp hog he hath « Parhe it is 

bhely (poten to the Plaintiff : Miſco the words 


that an not lee. 
to de fpoken in London, 


, 


a Norfolk, who cannot an one in London. Earle fa; 
tbe Ane At hath deen argued that the wozds are not adionable, becauſe 
felony is & wow and contains in it ſelfe a mayhem alſo ; Bat I con- 


ceive that in this caſe felony (hall be taken ac coꝛding to the general and com 
mon is ſuch « Felony foz which a man may le his life, 
and foz this he cited Co. lib. 4. 1 5. b. Yeomans charged Hext , for my ground 
in Allerton Hext ſeeks my life, and if I could find John Silver, I do not doubt 
but within tw6 dayes to Itrzft him upon ſuſpitlon of Felony : and it was ads 

that foz the laſt woꝛds the Action lies, becauſe he be impaiſoncd 
C63 CAT, felong is there taken ac to the common 


hath been objected that there is no expzeſſe affirmation of the Felony, 
bat J ronceivs that there is, 39. Eliz. Action was bzanght t theſe wos; 1 
will call him in queſtion for poyſoning my Aunt, and adjudged that it lyes,and , 
Mich. 37. and 38. Eliz. Woodrofe and Vaughans taſe fo; theſe ws: I did * 
not know Mr. Mdrofe was your Brother, I will him perjured, or elſe 
1 will bear dis 2 and adjudged actionable. Hil 44-Eliz.Rot;350. 
This than ( innuendo Jun Latham ) bath cut my Wirt putſe, and his 
Father kn of it "received it of him, and the Money and Rin 
theein, and ore 1 charge him of flat Felony : and teſul bes that fo; 
theſe words, (did cut my Wife's purſe) no action lies, foz the cutting of ones 
purſe bnly is not felony, unleſte it be taken fron the perfen ; and ts ceceive 
vite is not Felony, but reſolved that the laſt wozds wers actionoble, and My” 


Ke 


| of far Fe. 
Ee | 
e beit in thin * — 
ard fo e theſe cafes age together , 
variable as the faces of men &c. Jones e | OD 
. 
ene mo 3 
ble, leg finis eſt legis dirimire fites; And theres 
that he hath the Pax, becauſe the ſeut is amb 
— that fat] Fits 5 WC 
, | » 0] 1 
Apples from the tree , oz Cain in the feld, "the takit 1 
but it was adjudged in the 
are acdteuadie, by rra⸗ 


wozds viz. Thou art a Thief, and haft ſtoſen my Corn, 
ſon of the addition of the wozd Thiefe. 

Do that the ſpeaking of wozvs of a double ſenſe are not actionable, unleſſe 
ex antecedentibus , oz conſequentibus , it can be collected that the wozds 
were ſpoken in pejori ſenſu ; Then the wozds in this caſe (I charge 
you with Felony) peradventure intend ſach a Felony , foz which he ſhall re- 
cover damages only, which is Payhem , and therefoze no action will lie. 
Theſe woꝛds (Thou art forſworn) are not acionable , becauſe | 
may be in ozdinary communtcation, oz in a Curt of Juſfice, and it ſhall be 
_— in Y — _ — 1 r — Court of Re- 
cord, it is actionable, and e arged th Felony, 
and ſayd further that he had talen, &c. they would habe been actionable, brit 
here he only charges him with Felony, which is an ambigucus wozd ; and 
alſo it is no direc affirmation, and therefoze not agionable , and Judgement 
was given Quod quzrens nil capiat per Billam, 


* 


„ rt — 


The ſame Term in the ſame Court. 


Goods Caſe. 


od and bis Wife _ a Writ of Error upon a Ju e, given 

in the Court of the Caſtle of M indſor, in an Action of Debt there, which 
was entered Trin. Mich. 2 ( ar. Rot. 119. 120. and two Errors were aſlign- 
ed. 1. Becauſe the Judgement there is given in theſe words, ids confideratum 
ad judicatum, & aſſeſſum eſt, whereas it to be by the word conſ6- 
deratum, and the] ing the act is preciſe in 


d therefore it hath been ref — — ren by th d 
it, * wor 
(onceſam) is not good, n ws by by ide a a= 

2. The 
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— —— — —̃ 


—— 


Goods? ee 
Caſe. 


. 


— 


2. The coſts ex incremento, are not ſaid to be given, ad petitionem querentis, av 
it ought to be, for bene ficium nemini obt ruditur, and therefore it hath been 
reſolved in this Court, chat an alien born ſhall not have medictatem linguæ, if 
he does not requeſt it, and as to this it was anſwered of the other ſide, that 
coſts ought alwayes to be aſl ſled ex petitions querentis, and albeit here the 
requeſt of the Plaintiff was aot preciſely put to incre aſe of the coſts, yer at the 
beginning of the Judgement it is ſaid, / deo ad petitionem querentis conſayer atm. 
&c. And that cofts ſhall be given ex increments, ſo that this requeſt goes to 
all the Sentence, and by the unanimous opinion of all the Court, the Judge- 
ment was reverſed for both the Errourrs, for 1. Ideo conſiderat. adjudicat.&c. 
is not good, the Judgement being the AR of the Court, and the Law bath 
appointed in what words it ſhall be given, and if other words ſnould be ſut- 
fered, great incertainty and confuſion would enſue, and needleſſe verboſity 
is the mother of difficulty, 2. The increaſe of coſts ought to be given ad peti- 
tionem querentis, and the words (ad petitionem querent:s ) being miſplaced, 
will not ſupply this deſect, and Dammages ex incremento is al way es given ad 
petitionem querent. for as Bratton ſaith, Omne judic ium eft trinus actus trium 
perſenarum, judicis, actoris, & rei, and if in this caſe, the uſuall form ſhould 
not be obſerved, all would be in a confuſion, and in as much as the words are 
miſplaced, it is as if they had not been put in at all, and therefore void, like 
to a caſe put in Malſiag hams ciſe in Plowdey, where an averrement miſplaced, 
is, as if there were — In this caſe the Judgement was reverſed, and Tris. 
2 Car. in B. B. intr. Hill 2 Car. Rot 849.4 judgement was reverſed, becauſe it 

was Ideo conceſſum & conſiderat um eſt, 


f 


PRIN 


A. 
Cceptance 113 
Of a ſecond Leaſe deter mines 
the firſt 9 
Action 


179 

Where the Maſter ſhall be charged 
in an Action, for the act of the 
Servant, & e contr. 143 
Action upon the caſe for words 35 
38. 139. 140. 128, 129. 148. 150. 

177. 180. 184.18 7.207.210. 

Action upon the caſe 116.144. 
for pulling down a houſe, 15 
Againſt an Officer for his negleQ, 


27 

For laying too much waight, wher- 
by goods in another mans poſ- 
ſeſſion gre loſt 46 
For topping of a Water · courſe 


166 
Acceſſaries 107 
Adjournment 33 


Adminiſtration 
not avoided by Averment, 37. 
granted by a Lay-man 160 

Adminiſtrators 
Ofthe Wiſe ſhall have a Leaſe ſet- 
led on the Wife, not the Huſ- 


band 106 
Admittance 125 
What the Heir may do before ad- 
mittance, 39 
upon a ſurrender by a Diſſeiſor 
/ I 

Addition F 


Of matter of Ornament, ſhall not 
avoid a grant 57 
Advowſon "3 


Contained in this 


CIPALL MATERS 


BOOK. 


Agteement 134 
conſtrued according to the in. 

| rention of the parties 182 
Where to be joynt, where ſeveral! 


; 204 
Alien 

Where he may purchaſe, where hot 

36 

Amendmeut 21.128.203, 204. 


Of the Poſtea, and made accordin 
to the Pannel, and the — 


i 
Ofa Record, after the Record Py 


moved, and Errour aſſigned 


Annuity 37.85 
0 Pro conſilio 135 
pptopriation 
— 144,145 
Of Mayhme 
Plea in it b k ; 
Aſſeſment 
by the major part of patiſſi- 
oners ſhall bind the reſt 1 97 
Aſſumpſit 148.182,183.193.206 


againſt an Executor of an Aſ- 
ſumpfit in the life of the Teſta. 

cor 30, 31, 32. genetall indebitar. 
Aſſumpſit 31 
without conſideration, is »#dum 
patt um 178 


P 


What ſhal be a good conſidera- 
tion to ground Aſſumpſit 183, 


Aſſiſe = 


Aﬀets, where a Leaſe for years to x 
Copyholder, in the hand ofthe 
Executor of the Leflee ſhall be 
Aſſets 
Iii 


188 
Aſſault 


ͤ— 


— — — 


- The Table 


| 


Aſſault and Battery 13 | 

In what caſe it liath not againſt a | 
Conſtable 13 
Aſſurance 19 
Arbitrement 134 
Of one part only not good 134 
Avowry 163 
Auth ority 1. 194 


to enquire upon ſeverall Commiſ- 
ſions. A joynt Inquiſition can- 


not be returned 94 

Ayerment 28.158 

Not to avoid a Record 29 
Wher it muſt be of Levant & Cou | 


chant by the party 201. & error. 201 


Award 13,16 
B. 

Alle, diſcharged by death of the 

Principals 186 

How it ſhall relate, 132 


Ia the Kings Bench, and the Com- 
mon Pleas, differ 132 
When, ſuſpended by a Writ of Er- 
ror brought 186 


, 1.112.167, 114 

Not good for want of traverſe, &- 

à Cont». 67,68 

Void for incertaiaty 204. 209 
Bargain and Sale 

—_ not good 43 

o one and his Heirs to the uſe of 

another, where void 81 

Burglary 42.5.8 

Brief ; Of entry of an Advowſorr 22 


* 
A Ertioxe 202. Of the names of the 
+ Jurors, To xemoxe Indictment 


144 
Chattel⸗ 3 
Charge 5. 88.1 52.196 

Where avoided by entty fos a con- 

dition broken 50,51 
Charitable uſes 7.139 
Charters 17 
Clergy 

Where allowable 52 
Clam 

Where it determines the Eſtate 64 

& © 00tP, 64 
Common recovery 6 
Of Advowſan 23 


By Tenant for life, a forfeiture,2 3 


| 


Need not be averred, 24. is a ba 


of all Rights 100 
ertainty 
A thing incertain made certain b 
matter ex poſt fatto 18. 


In performance of Covenants wh. 
is to do the firſt act 


191 „ 
Where jeynt and ſeverall 20 
204 
Condition (27-33-58. 
to pay money, payment ſhall be u 
on the Land 15 


Repugnant, 16. void for uncertain- 
ty . 99 
Given to the King by Attainder 


I 
Inſeparable, and not to be anche. 
red 19 
Words conditionall 25,198. 199 
Where payment of money in part 
by fraud, ſhall be no perform- 
ance of it 100 
When ta be performed to the AC 
ſignee, and not to the Heire, 
100 

Takeo ftrictiy 104. within con- 
venient time 199 
Not to allien , and he deviſeth if 
_ Ic6 
Where the ward i is a 
Condition, e 


11 
Where diſcharged by the diſability 
of the party to pexſorm it 110. 
198 
Confirmation 105,131 
cannot enlarge an Eſtate which 
is determinable upon a conditi- 
on $2 
Contingency 21 
Contribution 155 
Conſtable 
his Officc, and antherity 
Contract 150. 209 
Cantempts and affronts before 
Courts of Juſtice, how puniſhed, 


288 
Copyhold 125 


Intailed, where good, where not, 

4.129 

Granted by Diſſeiſin, avoided by 

the Diſſeiſee 71 
Copyholder 

Surrender of a Copyhold, cannot 

ſurrender 


13 


— ——  —— 


— 


The Table. 


— — 


— — 
— 


ſurrender before admittance 128 

Covenant 22.109. 110.146. 161. 198 

200. 204 

Lyeth not againſt an Executor of 

a Leſſee after Aſſignment 137 

To pay money pro terris, and no 
time limited 

Where conditionall and Execu - 

tory 196 

County; where chargeable repairing 

Bridges. 192 

Counts 25.57 


Courts 
Eecleſiaſticall Court ought to take 
notice of the Common Law 1 33 
Cofts 
De incremento muſt be ad petitio- 
nem Guarent is 209 
Cui in vita 39.13 
Cuſtome 
which layesa burthen upon Pariſhi- 


oners aot good 197 
D 


Du where a preciſe day muſt be 
alledged, where not 201 
Demand 58 
In the Diſjunctive 23 

Of a Meſſuage , or houſe how it 


oughe to be 14,15 

Of a piece of Land 13,14 

Of a Rent at what place 5$ 

Of aPenſion 23 
Demurrer 

No repleader after it 42 


Demiſe of the King to be taken notice 
f 


o 
Deadand 
Departure 

vation 7 
* high Commiſſioners * 


ſpeaking contumeliou words a- 
924 1. Bock of Common- 


Prayer 59 
Debt $5.98. 109.173.164 
Where maintainable by Grancer of 

the Ne verſion againſt the Aſſign 

for a Rent arreat 55 
Where it lieth not for want of 
privity of contra ct ibid. 
Not maintainable by the Succeſſor 
ofa for Rent incurred 

in the time of the Predeceſſour a- 


gainft an Executor 102 


Not for an eſcape upon « mean pro- 


ceſs in vit. Teſtator. 189.190 
Deviſe 91.31. 188 
To charitatble uſe 6.7 
Upon Truſt 7 

Of Gavel kind Latids 10 

Ofa Rent 131 
Conſtrued according to the intent 

of the Deviſor 131.188 

Of a ſumme of money 133 

Is an ailenation 167 
Dove-cotes 142 
Deſcent of a Copyholder doth got 
take away Entrie 35 


E 


EVA firme 
Upon a Leaſe of x Copybold : 8 
Lyeth not of a water courſe 167 
Lyeth for an enecutor 190.1gr 
De Meſſuagh five Trarmente 
void 203 
86.1 53.93 

Eufant. 


Muſt anſwer by Ouarctum, but thay 
bring Action by Attorney 130 
Chargeable for neceſſarix 151 
Error 24. 100. 102. 111. 109. 193.114 
130.15. 203.211 

Where it is in the diſtretion of 

the Court to allow x Writ of 


Error 132 
_ Is. A ſupetſedras in it felf x32 
cape 185.13t 
. 41.85.13 
To two Joyntly and ſeverally for 
their lives, they are Tenants in 
common 2 
Determined by death 2 
Tail with Fee expectant 138 


Where they ſhall peſſe by Live- 
„where by Declaration of 
Eſtoppel <p 
Exchange 198 
Execution, one ia Execution difchar- 


N word 206 
ere the party taken again up- 
on a fre ſuix ſhalt be again in 
Execution 4 


Againft Terrtenant? 152 
Exrcutors ſhall take benefit of a ge- 
rub pardon 142 


Infant Executor may take mon 
Relcaſe 


_— ————— 


Releaſe and give acquittance, 
130 
What Actions are maintainable 


by Etror 189.190. 191 
Exemplification 

not pleadable 151 

Exception. 1. of Trees 194.195. 

Of profits 196 

Of Woods, Copices,the ſoyle is 

is excepted 146 
Expoſition of Statutes 


Of Stat. 23. H. 8. of charitable uſes 7 
OſStar. 14. Eliz. of Leaſes to Col- 


ledges 9 

Of Stat. 13. Eliz: of 13. Elia. of Fu- 

gitives 18 

Of Stat. 3 2. and 34. H. 8 of Wills 

89.92 

Of Stat. 27. Eliz. concerning Jeſuits 

| 93 

Of 8.Eliz.cap 4. 107 

Of 29 Eliz. cap. 4. 173 

Of 22. H. 8. of reparation of Brid- 

ges. 192 
Expoſition of words 

Of the word (Subject) 69 

Of the word (7 welvemonth) 104 

Scilicet . 201 

Poſtes 291 

Extinguiſhment of a Leaſe 30 


Where a Term or other thing ſhall 
be extinguiſhed as to one , and 


in Eſe, to another 40 
By unity of poſſeſſion : where, and 
where not 166,167,168,169,170, 
171 
F 
Alſifying Recovery 6 
Fees 
For ſerving Fxecutions 174, 175 
Feoffments 103 
Inrolled without Livery not good 8 
To uſes 3 
Fine 
Impoſed by the High Commiſſio- 
ners 60 
Fines levied 62, 108.112 
How Proclamations thereupon ſhal 
enure 63 


by a Diſſtiſon, where a good bar 65 
not conſtrued to other Lands, then 
ate mentioned in the Deed, which 
lead che uſes 105 


The Table: 5 


— — — — 


Forfeiture 84. 105 
Of a Copy- holder for not paying 
his Fine. | 
Of the Office of Leivtenant ofa For- 
reft | 117 
For medon 112 
Forreſts 117.150 
Fraud 
added 19 
Fupitives 18 
Freehold 


cannot begin at x day to come 47 
Franchiſes where forteiced by Non- 


claim 181 
G 

Rants 86 

Not voyd by addition of word 

Of Ornament 37 


Where Acres in « Grant ſhal| be 
according to Statute Acres, or 
according to Eſtimation of the 
place $5 

Of the Office of Keeperſhip 116 

Where it ſhall take effect by Livery, 


where by Jurolift 49 
Grants of the King, 
Where voyd 61 
H 
Eire 
Where he ſhall be charged, 
where not 152,133 
1 
Mparlance 
Not before a Declaration is entred 
150 
Impriſonment 
Where juſtifiable 13 
Indictments 107,134,210 
taken betore Coroners, Where qua- 
ſhed 203 


Upon the Statute of 8. H. g. of for- 
cible entry of copy-hold Lands 


20 

Inn- keepers 128 —— 
may detain a Horſe untill he be 
ſatisfied for his meat 127 


Inquiſition, 
by the Coroner, in caſe of death 
muſt bee Super viſum corporis 
. Per 


The Table " 
— <- 


— 
— — — — — 


per ſacramentum proborem & 
legatum hominum, where not 


hood 210 
Indictments 
for topping a Church way, where 
80 206 
For being a Night- walker, where 
good 208 
If good in one part, ſhall not be 
quaſhed 
Joynture N 
where it may be waived 88 
Joynt-renants 96 
Juſtification 13.161 


Juſtices of Peace, of Gaol delivery, and 
Niſi prins, and their power 17 
Judgments 211.212 
by Nihil dicit 153 


Where a Judgment reverſcd, with. 


out Errour brought, where 
not 181 
Entred in the Book as a Aemoran· 
dum ſtayed by a ſubſequent or- 


der of Court 181 

L. 
Laſes 99.106. 57 
Void by Acceptance 9 
Where in Reverſion good 9 


By Tenants for life, or yearsXo be- 
vin after his death 96 

By a Copyholder upon a Licenſe 
105 

Where determined wichout entry 
27.53.64. 

Lèſſce for life without impꝛachment 
of Waſt may make a Leaſe, excep 


ting the Trees 193 
What intereſt he hath in them, 16. 
Leer. I41 
Libels 
Where a priva-: e Letter is puniſha · 
ble a+ a Libell 139 
[,*pacies, not payable but upon de- 
mand 104 
Livery of Se ſin 103 


Where words ſpoken upon the 
land do amount to a Livery 47 


OR 49 
LITEnee 

her courtermandable 151 

ty a Cop; holder to make Leaſes 

1 

U ondon * 
nls palle by Bargain and Sale by 
word 48 


= 


Lunatick 1 
The Action muſt be brought in 
his name 141 
4. 
VI Agis dignum cont inet in ſe minus 
3 
May hem , 115 
Market Overt | 
Where the Sale ſhall be good, 
where not 
In a Scriviners Shop of Plate void 
84 
What kind of Sale alters the pro- 
perty 84 
Monſtrans of Deeds 113 


Melius Ing nirendum 
Where it ſhall iſſue, where not, and 


what to be found uponit 34 

55 

Miſnoſme 151 

In Grains 57 

Of a Corporation 58 
Otice 


i 37.151. 
Of a condition of payment, 
where to be given 12 


Taken ſtrongly againſt the Party 
12 


Of one Sheriff to another Sheriff 
of the perſons in Execution 


85. 86 
Where requilite 136.164 
Nnſance 166 
Errecting a Dove-coat by a Free- 
holder no Nuſance 141 


0. 

O 165. diſcharged by tha 
act of God, 98 not to be avoi- 
ded by the act of the Obligor 

bimſel 40 
To the uſe of a Feme Covert ſhall 
go to her Adminiftrator, not to 
the Hus band 106 
One forteited, revived, and good 


16 
Office and Officers 
Where an Office is void, I facto 


28 

Forfeited, and by what at 117 
Of his own wrong 149 
Office Trove 25,26 
Where Lands ſhall be in the King 
without Office 6 19 
Relates 20 
helps the King to the meane 
profits 30 

K k k Couu- 


- 


= 


Countervailes jan Entry : And 
where no entry is requiſite in 
caſe of a common pet ſon There 
needs no Office found for the 


ing 53 
Where an Eftate ſhall be deveſted 
out of the King, without Of- 


fice 63 

Where not 64. without Returnc, 

or Monftrans de droit 64 
er 

Where of a condition, where not 

202 

P. 
Atents 16 


Where the Patentce ſhall take 


| 


advantage ofa condition, to 


avoid a Leaſe 27 
Void for the generality, in the 
Graat 61 


Void notwithſtanding the words 
Ex certa ſcientia G1 
Perjury, where not puniſhable 144 
Pleadings 28.42.101,109,152-.150, 
160.163.206. 
Void becauſe double Plea, 113.114 
N #l tiel in rerum natura, no Plea in 
appeal of Mayhem 115 
Perpetuities 97. not tollerable 80 
Plenarty, by InduQtion of a Lay- man 
37. Binds not theKing 133 
Proviſo, How to be conſtrued 27 
For a Limitation 53.117.118,119 
Where repugnant and void 87 
Poſſeſſio fratris 35 
Principal & Aeceſſare 107 
Priſoners, Muſt be delivered over at 
the Gaol 85,86 
Preſentation 132 
Proofs: What Proofs are to be allow- 
ed in the Eccleſiaſticall Court 59 
Priviledpes 
Grant by the Pope not allowable 


157 
Preſcription 169 
For Common for Vicinage, good 


101 
Difference betwixt it and Cuſtome, 
and how to be taxed 201 

roperty 38 
What kind of Sale alters the pro- 
perty 84 

robibition 59.126.159. 197 

For a Seat in the Church 140 

Severall Prohibitions in one Cauſe 

156 


— —— — A — —— EEE er or er oe ne ee ee 


The T able - 


prerogative 26 


6) 
PIG 3 EX. 

Ui jure Clamas 63 
* ty farrants I 50.189 


Dre Pmpedit, by an Execu- 
tot for a difturbance in dite 
7 eft ater. 189. 190,101 


Aviſhment of Ward by an Exe- 


curor 190. 191 

Recovery 6.5 
Releaſes 28.132 
Ex: cuted, where avoided by Provi- 

o 16 

Of all demands will diſcharge arc 

in fut uro 136 
Relation 12 
Of a ail 132 
Of Entry of ſudpement 132 


Return of the Sheriff of a Copias, up- 


on a day not Dies facs. 
good 205 
Requeſt 160. 211.212 


Upon payment. upon a Contract, 


is no: neceſſary 211.212 
Remainder 9 

in Fee not good upon a Leaſe 

for years 82 


Muſt take effect when the *x — 
lar Eſtate determines for life 
wi bout impeachment of Waſt, 
whether he may cut Trees du - 
ting che liſe of Tenant for life, 

196, 
Rents "ITY 
Rent and Penſion all one in a De- 
mand in arecuvery 23 

Whexe the Executor ſhall have the 
rent upon a Leaſe of the Wives 


land I 
Reſtitution os 
Of an Alderman to his place 134 
Of one put out of tus Office 176 
Reſer vat on 145,195. 
how conſtrued 17 
Revivor 167 

. 

Aving, in an Act of Pat liament 
how conſtrued 17 


Scire fc iat 
Lies not apainſt the Bail till a Capi- 
a: be awarded of the Principal, 


186 

Seals 161 
Scandalum HMagnatum 66 
Sherifis: 


—— — — — — 


* — eG 


Sheriffs : O1e Sheriff mult deliver o- 
ver che Priſoners; to the other by 


Indenture $5.86 
Surpluſage 

ſhall not abate a Writ 24 
Surrender 9.31.84.110.125 129 


O: the Husband of the land of the 

Wife, no diſcontinuance 38 39 

© * Of an Infant Copyholder void 39 
Of an Alderman of his place 234 

Of Tenant for life in remainder 


good withou: Deed 137138 
T: 
Alert 

T where awarded of Aliens 
36 

Tender 
where not goodto avoid a con- 
dition 20 

Title 

where muſt be made 1,3 
Truſts, not abridged 8 
Their difference from U es 77 
Traverſe t. 101.103. 


not neceſſary where there are 

two Afﬀirmatives, but where 

they do not agree 67 

Traverſe upon a Traverſe 101 

Circumſtances not traverſable 161 

Treaſon 122 
Triall 

Of the ſame perſon, upon ano her 

Indictment, aſter Attainder up- 


on a former lndictment 107 
Tranſporting Corn 149 
Treſpaſſe 164 

Where Vi & arm, e conty. 192 
Tithes 140 


Where diſcharged by Preſcription, 
or Priviledge 156 
De animalibus inutilibus & An. 
libus utrilibus andthe difference 


197 
Of Sheep and their paſturing wool, 
&. 157 
Erdict 19 od 202 


Found for th» Nefendants, be- 
cauſe no bas curred for 


one of them 145 
Volents non fit injuria 9 
Uſe and U'es 


F I 


— — — — — — -— 


— —  - — — — 


N 


What a Uſeis | 
How to be _— . 
Not to be abridged x? 
Void upon a tender . 
Raiſed by word upon a good 
deration , where good, * 
not * 47 
Raiied upon Contracts 
Conſiderations to raiſe Uſes 48 4 
A bare Covenant writing without- 
conſideration, will not raiſe an 
Uſe 30 
What perſons cannot ſtand ſeiſed 
to Uſes 72 
Uſes contingent not executed by the 
Statute of 27 H.. 72 
U es contingent deſtroyed by a Feoff - 


ment 72 a" 
Uſes grounded upon fraud 77 * 
Uſe cannot rue out ofa Ue 81 


Uſes in contingency barred by a Re- 
leaſe of. he Feoffees 83 
Uſe upon a Bargain and Sale for years 
paſſeth without inrolement of 

the Deed 


8 
Uſe amerced upon a Fine upon  .. | 


without a Dęed 105 
+ MW. 
Ager of Law 127 


Words 
Where the King ſhall have a third 
part of the Land of the Ward, 
and of other land ſet led upon 


a marriage 54 

Waſt 24.25 47 

Damages in Walt 24 
Warrants 


2 
- * 4 
— - 


N 
* * 

. £ 

x7 


When a Warrant is returned upon 8. 


Record, in caſe of the King. it is 


as ſtrong as an Office found 20. $ 3 


28 29 * * 


Warra 
doch bind an Infant, if his Entry 


is not lawfull 


I 
cannot enlarge an Eſtate 13 
Will's 152 
Words, which make a condition in 
Wills 8 
Writ 
of erquiry of damages 24 \ 
Where not abated 24 . 
Originall ſhall be taken as they are 
written 101 
18. 


